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PREFACE

THE American federal system is based upon the Consti-
tution of the United States. That instrument wasadopted
to make ‘“more perfect’” the union which, having had its
beginning in the common allegiance of the colonies to the
British Crown during the war for independence, was welded
closer by the necessity for common action, and found its
first constitutional expression in the Articles of Confedera~
tion. Nineteen articles of amendment have been added to
the Constitution in the hundred and thirty-four years since

“its adoption. It is hoped that in the first three chapters
of this book a clear picture is given of the making of the
Constitution, of the nature of the federal system which was
set up, and of the principles which underlie the amending
power.

The Constitution of the United States first of all estab-
lishes a national government, and sets off to it certain fields
in which it shall be supreme, at the same time imposing
upon it certain specific prohibitions and restrictions. It
was, however, very far from the purpose of the framers ®f
that instrument to do away with the separate States ot to
reduce them to mere administrative units. Yet the grants
of powers to the national government did of necessity
operate as limitations upon the previous sovereign powers
of the States; and to these implied limitations were added
others which are express. In the second part of this book,
1 have dealt with the national government in its executive,
judicial, and legislative departments, discussing the powers
which are granted to each of them, and the limitations which
are placed upon their activities. In Part III are con-
sidered the restrictions placed upon the States, and the
extent of the powers which may still be exercised by them.

v



vi o PREFACE

It is believed that this is a logical method of treatment, and
it is hoped that it will help to make clear the division
of powers between the national and state governments
under our federal system. No attempt has been made to
treat of the powers of the States under their individual
‘constitutions.

Among the most admirable features of the Constitution
of the United States are its brevity, and the self-restraint
shown by its authors in being content to lay down general
principles of government, rather than attempting to deal
in detail with the application of those principles. This has
resulted of necessity in the development of a very large
body of “unwritten constitutional law—rules with regard
to constitutional powers and limitations which cannot be
found expressly set forth in the Constitution itself, but
which have been held by the courts to result by reasonable
implication from the express terms of that instrument,
Such for example is the character of the law with regard to
the powers of the President as Chief Executive, the power
of the federal courts to annul congressional legislation, and
the power of the national government to acquire and govern
territories and to issue legal tender notes; with regard to
the war powers of Congress, and the power of Congress to
enact a body of police regulations under the .commerce
clause and the clause dealing with taxation; with regard to
tfie meaning of the limitations put upon the national govern-
ment in the Bill of Rights contained in the first eight amend-
ments; and with regard to the limitations as to the impair-
ment of contracts, as to due process of law, and as to
the equal protection of the laws imposed upon the States.
Naturally this book deals very largely with that body of
constitutional law developed by judicial interpretation,
and it has been my effort to make clear the nature and
extent of that development.

This book makes no pretense of being a digest of all of the

_cases on constitutional law. It is believed, however, that
the cases which have established or ‘developed important
constitutional principles are discussed and that sufficient
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illustrative cases have been considered to make plain the
various points which are dealt with. The records of the
Constitutional Convention have been often referred to for
the purpose of showing the history of various provisions in
the Constitution, and frequent references have been made
to treatises, to articles, and to notes in legal periodicals.
Some comparisons are also drawn between our constitu-
tional provisions and the provisions in the constitutions of
the British Dominions.

My father, Francis M. Burdick, after his retirement
from teaching, had had in plan the preparation of a book on
the Constitution. I have used with very little alteration as
the first two chapters of this book the only chapters com-
pleted by him. I have also in my possession the further
notes which he had made, and acknowledge my indebtedness
to them for a number of suggestions. I must, however, as-
sume full responsibility for all of the chapters after the first
two, since these are entirely the result of my independent
labors. It is a very real satisfaction to have the last of my
father’s writing combined with my own in this volume, and
to feel the mental companionship with him which comes
from our having worked in the same field.

C. K. B.

CORNELL UNIVERSITY,
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CHAPTER 1
ORIGIN OF THE ,CONSTITUTION

§1. The Constitution and its Framers. Gladstone’s
contrast of the British Constitution as “the most subtle
organism which has proceeded from progressive history”
with the Constitution of the United States as “‘the most
wonderful work ever struck off at a given time by the brain
and purpose of man,” is not altogether satisfactory. It
suggests that the American Constitution is a2 manufacture
rather than a growth.

In fact, each of these political organisms is the product
of progressive history. It is true that the Convention of
1787 sent out a single document for adoption, while the
written parts of Britain’s fundamental law are embodied
in several documents, which took form at different periods.
It would be erroneous, however, to describe the frame of
government, signed by Washington and his fellow-delegates
at Philadelphia, as their invention. It is not so much a
creation of political theorists as a codification by practical
statesmen of doctrines which experience showed had worked
well, or were needed for the well-working of government in
their country.

*\J Moreover, it did not fully satisfy any of its framers, and
the discussion connected with its adoption disclosed a
strong popular feeling that it ought to be supplemented by,
a formal bill of rights. Accordingly, various amendments
were prepared and ten of these were ratified within two years
after the original Constitution went into effect. All of
these were suggested by political experience during the
revolutionary and colonial periods, while some trace their
origin back through English history to Magna Charta.

3



4 THE AMERICAN CONSTITUTION  §1

It is clear that the Convention which drafted our Con-
stitution' did not originate with political agitators whose
heads were filled with new schemes of government. It re-
sulted from the popular conviction that the existing federal
system was a failure, a conviction which was voiced by
"Patrick Henry™ and other champions of state sovereignty,.
as well as by those who ‘‘thought continentally.” How
slowly this conviction matured is shown in the stages by
which public opinion advanced towards the goal of the
Convention. .

§2. The Background of the Constitutional Convention.
As early as 1643 the colonies of Massachusetts, New Ply-
mouth, Connecticut, and New Haven drew up *‘ Articles of
Confederation of the United Colonies of New England,”
driven thereto by the dangers which threatened them from
the hostile Indians, and from the Dutch at New Amsterdam
and Fort Orange (New York and Albany). The purpose of
this confederation was principally that of mutual defense,
and matters of internal affairs were expressly left to the
several colonies, but nevertheless the commissioners were
directed to

“endeavoure to frame and establish agreements and
orders in general cases of a civil nature wherein all the
plantacons are interested for preserving peace among
themselves, and preventing as much as may bee all
occations of warr or difference with others.”

Provision was also made for the return by each colony to
the authorities of the others of runaway servants and es-
caped criminals. - Control of the affairs of the confedera-
tion was put into the hands of eight commissioners, two
from each colony, and in most matters action could be taken
by the concurrence of six commissioners.? The confedera-
tion functioned actively until the conquest of New Nether-

* “e saw ruin inevitable unless something was done to give Congress
a compulsory process on delinquent States.” Banuoft's History of the
Constitution, 162.

1 For the text of the articles see Taylor, The Origin and Growth of the
American Constitution, 477. :



§2 ORIGIN OF THE CONSTITUTION 5

land in 1664, and there were occasional meetings of the
commissioners for twenty years more, when the organiza-
tion finally fell apart.

In 1684 representatives of Massachusetts, New York,
Maryland, and Virginia met at Albany to provide for
measures of defense against the Five Nations, and ten years
later representatives from Massachusetts, New York,
Connecticut, and New Jersey met at the same place to frame
a treaty with the same Indian tribes. While in 1721 there
was a gathering of New England governors at New London
to consider matters involved in a proposed invasion of
Canada.* ‘

In 1697 William Penn proposed a plan of union of all the
colonies? forthe purposes of defense, regulation of commerce,
and for concerted action for the prevention of the escape of
debtors and criminals. There was to be a congress com-
posed of two representatives from each colony, which was
to be presided over by a commissioner appointed by the
king. Nothing came of this proposal, nor of a somewhat
similar one made in 1731.

Animportant gathering of commissioners from Massachu-
setts, New York, New Hampshire, Connecticut, Rhode
Island, Maryland, and Pennsylvania was held at Albany in
1754, as a result of the impending danger to the American
colonies from the French in the north and west. To these
commissioners Benjamin Franklin proposed a plan of union,
which was approved by all of the commissioners except
those from Connecticut, and was sent to England in the
hope that it would be put into effect by Act of Parliament,
but it was there thought to give too much power to the
colonial representatives, and no action on it was taken. It
proposed a president-general to be appointed and supported
by the Crown, and a council to be chosen by the colonial
legislatures, the members to be apportioned among the
colonies in proportion to taxes paid, but no colony to have
less than two or more than seven. The assent of the presi-

 Taylor, The Origin and Growth of the American Constitution, 120.
2 Ibid., 483, for the text of this plan.



6 THE AMERICAN CONSTITUTION §2

dent-general was to be necessary to every action by the
council, and all laws were to be transmitted to the king in
council for approval, but were to remain in force if not dis-
approved within three years. It was declared that the
president-general and council should have power to make
treaties with the Indians, to regulate Indian trade and pur-
chases of land from the Indians, to provide for new settle-
ments and to govern them until Parliament should act, to
raise and equip soldiers and vessels, and for these purposes
they were to have power to make laws and levy taxes. All
military officers were to be appointed by the president-
general with the approval of the council, and all civil officers
were to be appointed by the council with the approval of
the president-general.* In this scheme we see evidence
that the colonists were beginning to seriously consider the
advantages of union, and to show a strong desire to manage
their own affairs.

The next occasion for a gathering of representatives of the
American colonies was thé passage of the Stamp Act, and
of other acts extending the jurisdiction of admiralty and
restricting colonial commerce. This gathering was held at
New York, and met at the suggestion of Massachusetts in
October, 1765. There were present representatives of all
of the colonies except New Hampshire, Virginia, North
Carolina, and Georgia. This *“Stamp Act Congress” drew
up a declaration of rights, and. petitions to the king, the
House of Lords, and the House of Commons. The declara-
tion of rights set forth that the colonists were entitled to all
of the rights and liberties of Englishmen in the mother
country, that one of these rights was that no taxes should be
imposed without the consent of the taxed given personally
or through representatives, that because of their geographi-
cal position it was impossible for the American colonists to
be represented in Parliament, that their only representation
was in the colonial legislatures which alone had, and could
constitutionally levy taxes in the colonies, that the colonists

1 Taylor, The Origin and Growth of the American Constitution, 121 to
123, 485 to 494.
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had an inherent right to trial by jury, and that the restrie-
tions put upon their commerce was an unwarranted burden.
The result of the colonists’ protest was the repeal of the
Stamp Act, but concurrently with this repeal Parliament
declared its absolute right to pass any and all laws for the
government of the colonies.*

In conformity with this declaration of Parliament that
body in 1767 passed an act levying a tax upon the importa-
tion of certain goods into the colonies including tea. Great
opposition to these taxes developed at once, culminating
in the “ Boston Tea Party.” To punish the Massachusetts
colonists for this defiance of law Parliament passed acts
closing the port of Boston and transferring its trade to Salem,
suspending the colonial charter, providing for the quarter-
ing of troops in the colony, and reviving an ancient statute
for the trial in England of treason committed abroad.
These acts aroused great indignation throughout the Ameri-
can colonies, and at the suggestion of Virginia, Massachu-
setts sent out a call for a meeting of delegates from all of
the colonies at Philadelphia. Representatives of all of the
colonies except Georgia met in that city in September,
1774, in what is known as the First Continental Congress.
This Congress also drew up a bill of rights, embodying the
substance of that of the Stamp Act Congress, and declaring
that the colonists were entitled to life, liberty, and property,
to all the rights and immunities of subjects born within the
realm of England, to the common law of England, to the
benefit of statutes in force when they emigrated and which
they found applicable to their new conditions, and to the
privileges and immunities provided for in their charters
and laws; ‘““that the foundation of English liberty, and of
all free government, is a right in the people to participate
in their legislative council”; and that the keeping of a
standing army in the colonies without their consent in time
of peace was unlawful. The document then went on to

1 Por the texts of the colonists, declaration of rights and of Parlia-

ment’s reply, see Taylor, The Origin and Growth of the American Con-
stitution, 495 to 497.
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condemn, the statutes which were the cause of the bad
feeling in the colonies, and declaring that * Americans can-
not submit’ to them, state the intention of the colonists
“to enter into a non-importation, non-consumption, and
non-exportation agreement and association.”* Congress
then provided for another meeting in the following May.
The Second Continental Congress met in Philadelphia
on May 10, 1775, with representatives present from all of
the colonies. The battle of Lexington had already been
fought and the battle of Bunker Hill was fought the next
month. .Infact the Revolution had started. It was appar-
ent to all that concerted action was necessary, and it was
intended that Congress should act in this crisis for all of the
colonies. Most of the colonies expressly or by clear implica-
tion gave their representatives authority to bind them by
any action they might take in concert with the representa-
tives of the other colonies. .Only in the cases of New Jersey
and Delaware was there any intention apparent to require
confirmation of the acts of the representatives in Congress.?
The Second Continental Congress was clearly a revolu-
tionary body exercising such powers as were necessary to
meet; the exigencies of the situation, and the whole War of
Independence was conducted by it. Though it did not
assume the power to legislate for the country at large, but
instead recommended to the various States the legislation
which it thought necessary, it nevertheless chose Washing-
ton commander-in-chief and authorized him to raise an
army, made rules and orders for the navy, entered into
treaties, borrowed money, issued paper currency, and most
important of all adopted the Declaration of Independence,
and drafted the Articles of Confederation. It seems that
Franklin submitted Articles of Confederation to the Con-
tinental Congress in July, 1775, but no action was taken at
that time. His sketch became the basis, however, of the

* For the text of this declaration of rights see Taylor, The Origin and-
Growth of the American Constitution, 498 to 501.

2 John Randolph Tucker, Constilution of the United States, vol. i,
PD. 215 to 217.
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scheme reported on July 12, 1776, by the committee ap- .
pointed for that purpose. This was debated and amended
until November 17, 1777, when it was agreed to by Con-
gress and submitted to the various States. It was not
agreed to, however, by the last State, Maryland, until 1781.

Under the Articles of Confederation Congress had power
over military and international affairs, to coin money, fix
standards of weights and measures, control Indian affairs,
conduct and regulate post-offices, and to settle disputes
between the States. After the Articles of Confederation
had been adopted, but as a result of an understanding
arrived at as a condition to Maryland’s adherence to those
Articles, the vast northwest territory was transferred to the
national government, and without express authorization
in the Articles themselves Congress proceeded to enact the
famous ordinance for its government. Congress, on the
other hand, had no authority to levy taxes, but had to leave
to each State to contribute the share of national expenses
assigned to it, nor had it any power to act directly on in-
dividuals in any matter, or to regulate foreign or interstate
commerce.

Legislation with regard to commerce was left to the
States, subject to a few limitations. Provision was made
that ‘‘the people of each State shall have free ingress and
egress to and from any other State, and shall enjoy therein
all the privileges of trade and commerce, subject to the same
duties, importations, and restrictions as the inhabitants
thereof respectively.” It was further declared that “no
State shall lay any imposts or duties which may interfere
with any stipulations in treaties, entered into by the United
States in Congress assembled.”

As the result of disputes and conflicts of jurisdiction it
very soon became important for States having common
interests in the navigation of rivers, to reach definite agree-
ments about them. Accordingly, Virginia and Maryland
appointed commissioners to consider this topic with regard
to the Potomac River. Upon the invitation of Washington
they met at Mt. Vernon, where they had the benefit of his
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counsel, and agreed not only upon a report in favor of uni-
form regulations on various subjects connected with their
interests in interstate waters,* but in favor of a convention
of all the States, ‘“‘to take into consideration the trade and
commerce” of the Confederation.

Such a convention was called and representatives from
five States: Virginia, Pennsylvania, Delaware, New Jersey,
and New York, met at Annapolis in September, 1786. Its
purpose, as described in the Virginia resolution naming the.
delegates from that State, was

“to examine the relative situations and trade of the
United States, to consider how far a uniformmvsystem in
their commercial regulations may be necessary to their
permanent harmony; and to report to the several States
such an act relative to this great object, as, when unani-
mously ratified by them, will enable the United States
in Congress effectually to provide for the same.”

Because of the small attendance, the Annapolis conven-
tion did not deem ‘it advisable to proceed on the business
of their mission.”” They did compare views and they
reached the definite conclusion that ariother attempt should
be made to convene representatives from all of the States.
This body, in their opinion, should undertake a broader task
than had been assigned to them. Thisshould include *“other
objects than those of commerce.” It should extend to a
careful examination of the defects in the existing system of
government, and to “digesting a plan for supplying such
defects as may be discovered.” Accordingly, the Annapolis
delegates suggested that a convention of representatives
from all the States meet at Philadelphia, on the second
Monday in May, 1787,

1 This agreement was ratified by the two States and is still in force
as a compact between them, except as to those provisions which conflict
with the right of the federal government under the constitution to
regulate commerce. Wharton v. Wise (1894) 153 U. S. 155. The terms
of the compact are set forth in the opinion of Justice Field at pp. 163 to,
165.



§3 ORIGIN OF THE CONSTITUTION 11

‘““to take into consideration the situation of the United
States; to devise such further provisions as shall appear
necessary to render the constitution of the federal gov-
ernment adequate to the exigencies of the Union, and to
report such an act for that purpose to the United States
in Congress assembled, as, when agreed to by them, and
afterwards confirmed by the legislatures of every State,
will effectually provide for the same.”

Copies of this report were sent to the *“United States in
Congress, " to the legislatures of the five States represented
and to the executives of the other States.

In reviewing this period, Madison stresses the “ripening
of the public mind for a salutary reform of the political
system.” In 1784, it was occupied only with thoughts of
navigation between adjacent States. In 1785 its horizon
had been widened to the regulation of commerce generally.
By 1786, it had awakened to the necessity of radical changes
in the government which was operating under the Articles
of Confederation, in order that it might be adequate to the
exigencies of the times and to the preservation of the Union.

83. The Constitutional Convention. Congress only re-
sponded to popular sentiment in passing a resolution
favoring the suggested convention to revise the existing
system of government. Every State except Rhode Island
sent delegates who took part in the proceedings. Various
explanations of Rhode Island’s abstention have been given.
Madison declared that she was

“swayed by an obdurate adherence to an advantage
which her position gave her, of taxing her neighbors
through their consumption of imported supplies, an
advantage which it was foreseen would be taken from her
by a revisal of the Articles of Confederation.””*

On the other hand her attitude has been ascribed to the
influence of her agrarian and debtor classes.?

* t Madison Papers, p. 709.
2 Beard, Economic Inierprelation of the Constitution, 237.
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Although there was a settled conviction that the existing
system was seriously defective, the delegates to the Phila-
delphia Convention did not receive very definite instruc-
tions for the task they were to perform.* Virginia had taken
the lead in this movement, and her representatives prepared
themselves to present a plan® for consideration at the open-
ing of the Convention on May 25, 1787. Other plans were
presented by the delegates from New Jersey,® by Mr.
Pinckney from South Carolina,4 and by Mr. Hamilton from
New York.$

Discussion was directed chiefly to the Virginia and New
Jersey plans, and when the Convention, on June 1g9th,
expressed its preference for the former by the decisive vote
of seven States to three, with one State divided, 5 it became
apparent that the delegates were committed to the policy
of drafting a new constitution as against attempts to revise
the old Articles of Confederation.

This decision was not made public, however, until the
work of the Convention was finished and the new frame of
government was printed in the Pennsylvania Packet and
Daily Advertiser, on September 18, 1787,

Not only was the new Constitution to supersede the
Articles of Confederation, instead of amending them, in
accordance with their provision for amendments, but it was
to take effect when ratified by nine of the thirteen States.
The Articles of Confederation had declared that they

““shall be inviolably observed by every State and the
Union shall be perpetual; nor shall any alteration at any
time hereafter be made in any of them, unless such altera-

_ *Delaware seems to have been the only State which “tied the hands
of her deputies by express directions.” Letter of Geo. Mason, May 27,
1787; Madison's and Yates's Notes for May 235, 1787.

* Taylor, The Orsgin and Growth of the American Constitution, 550.

3 Itdd., 580.

4 Ibid., 562; Farrand, The Records of the Federal Comvention, vol. iii,
PP. 595 to 609.

s Taylor, The Orsgin and Growth of the American Constitution, 568.

§ Mass., Conn., Pa., Va.,N. C,, 8. C,, and Ga. voted aye; N. Y., N. J,*
and Del. voted no and Md. was divided. -
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tion be agreed to in a Congress of the United States, and
be afterwards confirmed by the legislatures of every
State.”

\! §4. The Adoption of the Constitution. The opponents
of the new system laid great stress upon what they styled
usurpation of authority by the Convention. It had been
convoked to amend the old constitution and had proceeded
to make a new one. Madison’s reply* was: (First) The
authority of the Convention was not limited to proposing
amendments if it discovered that these would not *render
the Federal Constitution adequate to the exigencies of gov-
ernment and the preservation of the Union.” (Second) The
powers conferred upon the Convention were ‘‘merely ad-
visory and recommendatory.” That body was not to
establish a form of government but to draft a constitution
for submission to the people. The delegates had planned
and proposed a document *‘ which is to be of no more conse-
quence than the paper on which it is written, unless it be
stamped with the approbation of those to whom it is ad-
dressed.” (Third) If any State were to complain that the
*federal pact’’ had been dissolved without its consent, it
would “find it a difficult task to answer the multiplied and
important infractions with which” it might be confronted.
(Pourth) The methods pursued and proposed by the Con-
vention were consistent with the practices of the States in
framing their several constitutions and in organizing the
Union, during the revolutionary period. Government under
the Articles of Confederation had broken down. A political
situation had developed, which in the language of the
Declaration of Independence gave the people the right to
alter or abolish their existing system *‘and to institute a new
government, laying its powers in such form as to them shall
seem most likely to effect their safety and happiness.”

After the new. Constitution had been *““laid before the
United States in Congress assembled,” and by Congress
had been “submitted to a convention of delegates chosen in

.

* = The Federalist, Nos. 40 to 43.
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each State by the people thereof,’ except Rhode Island,
which refused to call a convention, it was ratified by eleven
States. Delaware was the first state to ratify, which it
did by the unanimous vote of its convention on December
7, 1787.* Pennsylvania ratified by a vote of 46 to 23 on
December 12th,* and New Jersey unanimously on the 18th.3
On January 2d of the next year the Georgia Convention
ratified unanimously, 4 and seven days later the Connecticut
Convention voted by more than three to one for ratification.s
The next State to accept the Constitution was Massachu-
setts, on February 6th. Ratification was only obtained
here after a hard fight, and by the narrow margin of nine-
teen votes in a convention having a membership of three
hundred and fifty-five. Many objections were taken to the
Constitution as drafted, and a number of amendments
were strongly urged, but its supporters were able to prevent:
these amendments being made a condition of acceptance.
Instead the Constitution was unconditionally ratified,
together with a recommendation that certain amendments
be added to it by the means provided in the instrument
itself.¢ On April 28th the Maryland Convention ratified
after a short session by the overwhelming vote of 63 to 11.7
In South Carolina the fight against the Constitution was
more vigorous, its opponents being encouraged by the in-
fluential party in Virginia which was opposed to ratification,
but here, too, the Constitution gained a decisive victory
on May 23d, when the vote for ratification was 149 to 73.%
The New Hampshire Convention, having waited to see what

1 Elliot's Debates, vol. i, p. 319, vol. v, p. 569.

2 Jbid. For the debates in the Pennsylvania Convention see Elliot’s
Debates, vol. ii, pp. 415 to 546.

s Ibid., vol. i, p. 320.

4 Ibid., vol. i, p. 323; Stevens, History of Georgia, vol. ii, p. 387.

s Elliot’s Debates, vol. i, p. 321. The vote was 128 to 40. See the
partial report of the debate in the convention in Elliot’s Debafes, vol. ii,
pp. 185 to 202.

6 Elliot’s Debates, vol. ii, pp. 1 to 183.

1 Ibid., vol. i, p. 324, vol. ii, pp. 547 to 556.

8 Ibid., vol. i, p. 325, vol. iv, pp. 253 to 342.
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action Massachusetts would take, ratified the Constitution
on June 21st in very much the same form as that adopted
by Massachusetts.?

New Hampshire was the ninth State to ratify the Con-
stitution, and by the terms of that instrument, * The ratifi-
cation of the conventions of nine States shall be sufficient for
the establishment of this Constitution between the States
so ratifying the same.”? It is clear, however, that the
Union could not have been put into successful operation if
Virginia and New York had chosen to stay outside, and to
assume the position of independent States. The Virginia
Convention met on June 2, 1788, and in this convention
the Constitution was most brilliantly debated. Ithad asits
supporters such men as Madison, Marshall, and Randolph,
while it was bitterly assailed by Patrick Henry and Mason.
The supporters of the Constitution finally won the day on
June 25th, by the narrow margin of ten votes.? It was
only with the greatest difficulty that conditional ratifica-
tion was avoided, and that there was substituted a mere
recommendation of amendments which it was desired should
be added to the fundamental law. When the vote was
taken the Virginia Convention was ignorant of the fact
that the ninth State, New Hampshire, had already ratified.
The New York Convention met two weeks later than did
the one which gathered in Virginia. It was presided over
by Governor Clinton, who was strongly opposed to the
Constitution, and he was supported by Yates and Lansing,
who had been delegates from New York to the Convention
which framed the Constitution, but who had withdrawn
from that gathering and had refused to put their signatures
to the document which it produced. The most brilliant
work in support of the Constitution was done by Alexander
Hamilton, who with Jay, Livingston, Morris, and others

t Elliot’s Debales, vol. i, p. 335.

* Article VIL.

3 The full text of the debate will be found in Elliot's Debates, vol. iis
The story of the struggle for ratification in Virginia is most interestingly
told in Beveridge's Life of Jokn Marshall, vol. i, pp. 318 to 490.
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finally carried it to victory.* As had been the case in Massa-~
chusetts and Virginia, so in New York it was only with
difficulty that the Convention was prevented from making
certain amendments conditions of ratification, and was
prevailed upon to accept the Constitution unconditionally,
while recommending amendments for future incorporation.

§5. The. Constitution Put into Operation. When the
Constitution had been ratified by eleven States Con-
gress, which was still- functioning though inefficiently
under the Articles of Confederation, fixed the first Wed-
nesday of January, 1789, as the day for choosing presi-
dential electors, the first Wednesday in February for
the meeting of electors, and the first Wednesday of March
for the opening session of the new Congress. Owing to
various delays, the new government did not *“‘ commence
proceedings under the Constitution” until April 30, 1789.
North Carolina did not ratify the Constitution until Novem-
ber 21, 1789, while Rhode Island did not join the Union
until May 29, 1790. '

During the latter part of 1788 and the early part of 1789,
there was no federal government in operation. The Con-
tinental Congress * dissolved on the first of November, 1788,
by the successive disappearance of its members. It existed
potentially until the second of March, the day preceding
that on which the members of the new Congress were
directed to assemble’?; but from the first of November
until the following thirtieth of April, the federal government
performed only the functions incident to a winding up of its
affairs.

§6. The Revolutionary Character of the Constitution
Adopted. The procedure followed in adopting the new
Constitution has been called unconstitutional. Undoubt-
edly, the mode prescribed by the Articles of Confederation
had not been followed, -and the method pursued can be
justified only on the ground that public safety superseded

* See the report of the debate and of the vote in Elliot’s Debates, vol.

ii, pp. 205 to 414.
3 Owens v. Speed (1820), 5 Wheaton 420, Opinion by Marshall, C. J.
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the scruple arising from the lack of legal power in the Con-
vention to frame a new Constitution. Lansing, who with-
drew from the Convention as a delegate from New York,
when it was decided that the old system was hopelessly
defective, intimated that he would have dismissed the
scruple had he agreed with Randolph and the great majority
of his fellow delegates that public safety could not be secured
under the old system.

Like the Articles of Confederation, the present Constitu-
tion of the United States rests upon the right of revolution.
But to class the movement which resulted in its adoption
with *‘a coup d’état of Julius or Napoleon* is to stress un-
duly its legal irregularity. When Napoleon decided to
supersede the Constitution of the year III, he had the
legislative halls cleared by the soldiery, while Sieyés pulled
from his pocket the new Constitution of the year VIII, and
the revolution was accomplished. Even if it be granted
that the Convention of 1787 was due to the “‘astute and
politic Hamilton’s ability to seize opportunities and manip-
ulate occasions,” the resultant Constitution was widely
different from the plan which he presented for consideration.
During the debates, he did not hesitate to express “ his dis-
like of the government in general” which was to be set up
under the projected Constitution, while supporting it as
better than nothing.? Near the close of the proceedings he
declared, ‘“No man’s ideas were more remote from the
plan than his own were known to be; but isit possible,” he
asked, ‘‘to deliberate between anarchy and convulsion on
one side, and the chance of good to be expected from the
plan on the other?"’s

The letter from the Convention to Congress, which
accompanied the -draft of the new Constitution, em-
phasized the fact that it was ‘‘the result of a spirit of
amity, and of that mutual deference and concession

* Burgess, Political Science and Constitutional Law, vol. i, pp. 103-105;
Beard, Economic Interpretation of the Consiilution, 62.

* Farrand, The Records of the Federal Convention, vol. ii, p. 524.

8 Farrand, The Records of the Federal Convention, vol. ii, pp. 645, 646.
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which the peculiarity of our political situation rendered
indispensable.”*

Thereafter, this document was subjected to popular dis-
cussion for many months, while conventions were chosen
in the various States to decide for or against its adoption.
Neither the Congress which was to be displaced, nor the
State conventions were overawed by soldiers. On the con-
trary, elections, discussions, and convention-voting pro-
ceeded in an orderly manner in accordance with established
civilusage. To call a movement, which extended over such
a period, which developed gradually under the influence of
changing public opinion, and which terminated without
resort to military violence, a coup d’état, is to wrench the
term from its ordinary meaning and to rob it of all sinister
suggestion. So applied, the term arrests attention, but is it
really descriptive??

§7. The Constitution as a Product of Practical Experience.
Not only the history of its framing but the contents of the
Constitution preclude the view that it is an achievement in
political speculation. Its sponsors did not present it to
their constituents as a brand-new conception. On the con-
trary, they were careful to point out that its *‘great prin-
ciples may be conceived less as absolutely new, than as the
expansion of principles which are found in the Articles of
Confederation.” They believed that those principles had
been so enlarged and combined as to give greater efficiency
to the central government. They had learned much from
their experience under the old system, and had sought to
remedy its defects. .

Moreover, state constitutions and political practices
furnished a valuable source of information. One of the
strongest arguments in the Convention for superseding a

1 Farrand, The Records of the Federal Convention, vol. ii, p. 667.

2 There is no English word for coup d'état, as, fortunately the thing
described is alien to the history of English-speaking people. It is the
seizure of the State, of power, by force and ruse, the overthrow of the
form of government by violence, by arms.” Hazen, French Revolution
and Napoleon, p. 262.
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single house with two houses of Congress, was found in the
fact that the bi-cameral system had been adopted by
almost every State and was working well. The name of
President for the chief magistrate, the office of Vice-Presi-
dent, the names of the two branches of Congress, the great
function of the judiciary in ‘‘construing the laws according
to the spirit of the Constitution,””* were copied from state
institutions.

On the other hand, the baleful experience of the States
furnished the reasons for many of the prohibitions upon
state action, such as emitting bills of credit, passing bills
of attainder, and laws impairing the obligation of con-
tracts.?

In short, there is little in the Constitution which is not
accounted for by the conviction that there were serious
defects in the Articles of Confederation, and that certain
experiments in state legislation had proved harmful, or
that certain forms of governmental machinery in the States
had achieved success. The Convention had acted upon
Dickinson’s maxim, ‘‘Experience must be our only guide,
Reason may mislead us.”?

The members of the Convention never claimed that the
Constitution was perfect. Each one had been obliged to
surrender so many items of his governmental creed, that he
could not champion this medley of compromises as an ideal
document. The letter from the Convention to Congress,
already referred to, modestly disclaimed the expectation
that it would ‘“meet the full and entire approbation of every
State.” The writers of The Federalist repudiated the idea
of its being a faultless plan; admitted that ‘‘ The convention
as a body of men were fallible,” and asked only that they
and their work should receive a fair and candid considera-
tion. *‘Allowances ought to be made for the difficulties
inherent in the very nature of the undertaking,” they
insisted, and credit should be given them for providing ““a

* Hamilton, in No. 81 of the Federalist.
# Madison, in No. 44 of the Federalist.
1 Gilpin, p. 1312,
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convenient mode of rectifying their own errors, as future
experience may unfold them.”?*

§8. The Critics of the Constilution. *# Once adopted,”
to quote from a modern writer,* ““ the Constitution succeeded
beyond the hopes of its most ardent advocates. This of course
was attributed to virtues inherent in the instrument itself.
Respect and admiration developed and quickly grew into
what has been well termed the ‘ worship of the Constitution."’

This cult has not been without its opponents. The
compromises in the Constitution on the subject of slavery
induced radical abolitionists to denounce it as *‘a covenant
with death and an agreement with hell.” More recently it
was subjected to criticism because of the supposed difficulty
if not impossibility of amending it. But the comparative
ease and speed with which the Sixteenth, Seventeenth,
Eighteenth and Nineteenth Amendments were adopted,
show the difficulty to have been exaggerated. Whenever a
program of political or social reform commends itself to the
people as one of vital importance, it is not an impossible
task, it is not even a difficult task to make it a part of the
Constitution, in case its object cannot be accomplished by
ordinary legislation.

One of the latest dxscouragements to the worship of the
Constitution is based upon the theory that it is an economic
document; that the dynamic element in the movement for
its adoption was the ownership of personality; that it was
‘‘drawn with superb skill by men whose property interests
were immediately at stake; and as such it appealed directly
and unerringly to identical interests in the country atlarge"’;
that the delegates who put it into form represented *dis-
tinct groups whose economic interests they understood and
felt in concrete, definite form through their own personal
experience with identical property rights,” and that they
were not ‘' working merely under the guidance of abstract
principles of political science.”? y

* Madison, in No. 37 of the Federalist.

* Farrand, The Framsng of the Conststution, 208,

3 Beard, Economic Inlerpretation of the Constilution, S1, 73, 152, 188,
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This theory does not accord with Washington’s view of
the situation as disclosed in his confidential letters during
that period. He did not find the delegates unified by the
dynamic force of their common property interests.* On the
contrary, they were so discordant, that he often despaired
of their agreement.? He was discouraged by ‘‘the con-
trariety of sentiment’’ with which the convention was per-
vaded, the *‘diversity of ideas which prevailed.”3 While
supporting the Constitution, as reported by the Conven-
tion, he seems oblivious of the claim that it was drawn with
superb skill. He admitted that it was not free from imper--
fections,4 that it contained some things that did not accord
with his sentiments.5 He recognized that many provisions
were the result of compromise and he pointed to them as
proof of the willingness of members to make mutual con-
ccessions and sacrifices. He insisted that the document had
“as few radical defects as could well be expected, consider-
ing the heterogeneous mass of which the Convention was
composed and the diversity of interests that were to be
attended to.” The existence of a solidarity of property
interests among the members of the Convention, and of a
desire to make a frame of government that should protect
and advance these interests, upon which the economic
document theory rests, seems as much at variance with the
facts of history, as the exuberant language in which Jeffer-
son described the Convention as ‘‘an assembly of demi-

ods.’’
& When Necker was at the height of his fame as a French
statesman, Gouverneur Morris wrote of him:

*“Though he understands man as a covetous creature,
he does not understand mankind—a defect which is-

1 Jefferson’s letter to Adams, Aug. 30, 1787, Farrand, The Records of
the Federal Convention, vol. iii, p. 76.

* Washington to Hamilton, July xo, 1787, #bid., vol. iii, p. 56.

3 Washington to Knox, Aug. 19, 1787, sb4d., vol. iii, p. 70.

s Washington to Humphreys, Oct. 10, 1787, 4bid., vol. iii, p. 103.

§ Washington to Newenham, July 20, 1788, bid., vol. iii, p. 339.

¢ Jefferson to Adams, Aug. 30, 1787, #¥id., vol. iii, p. 76.
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remediless. He is utterly ignorant of politics, by which I
mean politics in the great sense, or that sublime science
which embraces for ifs object the happiness of mankind.
Consequently he neither knows what constitution to
form, nor how to obtain the consent of others to such
he wishes.” ‘ :

As we proceed with our consideration of the frame of
government which Morris and his fellow delegates in Phila-
delphia set up, we shall find, I believe, that while they under-
stood the cupidity of man, they also understood mankind;
that the impelling force in their task was not class selfish-
ness, but a patriotic purpose to form a government which
would minister to human happiness; that they were practi-
cal statesmen as well as idealists, and that the Constitution,
of whose shortcomings they were not ignorant, has exercised
a great and beneficent influence for human progress.*

: For a recent criticism of our form of government and suggestions
for its betterment, see McDonald, 4 New Consiilution Jor o New
America,



CHAPTER II
UNION UNDER THE CONSTITUTION

89. Union of the Colonies under the Crown. A capital
defect in the Articles of Confederation, as we have seen,
was the imperfect bond of union between the States under
their provisions. - It is true, that the States had never been
completely independent units. During the colonial period,
they had been subject to the British government. They
had been accustomed to appeal to it for protection against
foreign enemies, as well as for the decision of controversies
between themselves. Appeals had been taken also by in-
dividual citizens to the Privy Council from the action of
colonial authorities. Some of the colonies were accustomed
to send agents to London to watch and guard their interests
when these came before various government boards.

And then, the colonies, while still acknowledging a com-
mon allegiance to the mother country, had instituted an
informal union when sending delegates to the first Con-
tinental Congress. On October 14, 1774, this body issued a
Declaration of Rights on behalf of “‘the inhabitants of the
English Colonies in North America.” These rights were
rested on ‘' The immutable laws of nature, the principles of
the English Constitution, and the several charters or com-
pacts.” At the same time, Congress did not hesitate to
pledge the assent of the people of the colonies

““to the operation of such Acts of Parliament as are,
bona fide, restricted to the regulation of our external
commerce for the purpose of securing the commercial
advantages of the whole empire to the mother country.”

23
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In short, this manifesto was not the several act of each
colony but the act of a united body representing “the
inhabitants of the Colonies.”

§10. Union for Defense. In the following year, when the
Second Continental Congress decided to throw off all
allegiance to the British government, it referred to its act
as the dissolution of the political bands which have con-
nected one people with another; and its Declaration of
Independence was sent out on behalf of the *Thirteen
United States of America.” It was “these United Colonies”
which were declared to be free and independent, with ““full
power to levy war, conclude peace, contract alliances, es-
tablish commerce, and do all other acts and things, which
Independent States may of right do.”*

The Union as thus described, carried on the Revolu-
tionary War, sent its diplomatic representatives to other
governments, and entered into foreign alliances. Through
Congress, it gave to several States, upon their request, advice
as to the organization of their governments, in order that
public affairs might be conducted by them in an orderly man-
ner, but no longer in subordination to the British Crown.?

§11. Union under ihe Ariicles of Confederation. Con-
gress also prepared Articles of Confederation with the
avowed purpose of establishing a perpetual union between
the States.3 Under these Articles each State retained “‘its

1 See Corwin, Nattonal Supremacy, 30.

‘2 The preamble of the New York Constitution of 1777 recites that
Parliament had excluded the inhabitants of these united colonies from
the protection of the Crown; that the Continental Congress had advised
the respective assemblies and conventions of the united colonies to adopt
such government as shall,in the opinion of the representatives of the
people, best conduce to the happiness and safety of their constituents
in particular and of America in general. It recites the Declaration of
Independence by Congress and approves of it.

The Constitution of Georgia of 1777 bears witness also to the fact that
separation from the mother country was the act of the united colonies
as a nation and not as separate political units.

3 Although this document was signed by eight Stateson July 9, 1778, it
did not become effective until the thirteenth State—Maryland—ratified
it, March 1, 1781, Congress was organized under it the following day.
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sovereignty, freedom and independence, and every
power, jurisdiction and right which is not by this Con-
federation expressly delegated to €he United States in
Congress assembled,” but no State was permitted, without
the consent of Congress, to send or receive ambassadors,
or to enter into any conference, agreement, alliance or
treaty with any king, prince or State, or to lay any im-
posts which might interfere with treaties entered into by
the Union, or to keep a navy or an army in time of peace,
or to engage in war, except when actually invaded.

On the other hand, the Articles gave to the Union, ‘‘the
sole and exclusive right and power of determining on peace
and war,” of “sending and receiving ambassadors, and of
entering into treaties and alliances.”

The United States in Congress assembled was made ‘‘the
last resort on appeal in all disputes and differences” be-
tween two or more States. To the federal government,
also, was given the exclusive right of regulating the alloy
and value of coin; of fixing the standard of weights and
measures, of establishing and regulating interstate post-
offices, of appointing all officers of the navy and all officers
of the land forces, excepting regimental officers, and of
making all rules for the government of land and naval
forces. ‘

Undoubtedly, the States, after their separation from the
mother country, exercised a several sovereignty in all
matters of domestic legislation. They confiscated property,*
regulated its acquisition and transmission, invaded the
contract rights of individuals,? and exercised general control

t Ware 0. Hylton (1796) 3 Dallas 199, upholding a statute of Virginia
which confiscated debts due to British subjects from the citizens of
Virginia. At p. 231, several English cases are cited which recognized
the validity of statutes of Georgia and of New York, which confiscated
real and personal property.

* Owens v. Speed (1820) 5 Wheaton 420, sustaining the validity of a
Virginia statute which vested in certain persons a tract of land, which
the State had previously granted toothers. It was admitted that the
statute would have been invalid, as impairing the obligation of a con-
tract, had it been passed after the adoption of the Constitution.
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of all matters of internal police. But in their relations with
other powers they were a political unit.”

§12. Weaknesses of the Union under the Ariicles of
.Confederation. So long as the Confederation was menaced
by a common foe, there was little danger that the States
would attempt the réles of independent sovereignties. With
the declaration of peace, however, external pressure was
lessened, and the defective character of the bond of union
was soon disclosed. For example, Congress had the con-
stitutional right to incur charges for the common defense
and general welfare, to be defrayed out of a common treas-
ury, which should be supplied by the States. It had no
power to compel the States to perform their obligations to
supply funds to the central government. During the war,
it had incurred a large indebtedness, and had made con-
stitutional requisitions upon the States for their several
quotas with which to discharge it, only to have its demands
postponed or refused. o

Early in 1787, Madison, then a delegate in Congress from
Virginia, wrote to Governor Randolph:

*Our situation is becoming every day more and more
critical. No money comes into the Federal Treasury;
no respect is paid to the Federal authority, and people of
reflection unanimously agree that the existing confeder-
acy is tottering to its foundation.”

It was this feeling which led, as we have seen, to the Con- -
vention in Philadelphia, and induced that body to forego
an attempt to amend the Articles of Confederation and to
rame a new Constitution.

§13. A “More Perfect Union’ under the Constitution.
It is not surprising, therefore, that the Constitution places
first among the objdcts it was intended to accomplish, the

*In Respublica v. Sweers (1779) I Dallas 41, it was held that the
United States were a body corporate from the moment of their associa-
tion as States independent of Great Britain; and that the forgery of a
receipt on behalf of the United States was a crime against them as such

body corporate,
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formation of a “more perfect Union.” While the United
States had come into existence as a political unit and had
won recognition as a new member in the family of nations,
it was organized with a weak and inefficient government.*
In the language of Randolph, it could not secure the
country against foreign invasion, for it could not con-
trol the conduct of the States, which might provoke war.
It could not check the quarrels between States, nor a re-
bellion in any of them. It could not levy and collect
imposts, nor make commercial regulations for its benefit.
It could not defend itself against the encroachments of the
States.

That this opinion was shared by the great majority of the
Convention, is apparent from the first resolution passed by
that body, ‘‘that a national government ought to be es-
tablished, consisting of a supreme legislative, judiciary and
executive.” Although the word ‘“‘national” was discarded
by the Convention later, the supremacy of the new govern-
ment remained unquestioned. The Constitution asserts
that it was made by ‘‘the people of the United States” and
“for the United States of America.” It and all laws and
treaties made in pursuance thereof are declared *““to be the
supreme law of the land.”

Unlike its predecessor, the new government was to oper-
ate directly upon the individual. Full coercive power was
given to it, but this power was to be exercised not against
the States in their political capacity. The coercion was to
be applied to persons who refused obedience to its laws.
The States were not associated as a league of sovereignties,
but were brought together in a closer union than before and
under a national government. They were not destroyed as
political units. Their constitutions ,and governmental
machinery were not overturned. Most of their functions
were not affected. But the people of the States, by adopt-
ing the Constitution, had bound themselves together as a

14 The Articles of Confederation created only a central government,
and that, too, of the weakest character.” Burgess, Political Science
and Conststutsonal Law, vol. i, p. 101.
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nation, and had established a government, which, within
the sphere assigned to it, was to be supreme.

§14. TheDoclrine of States’ Rights and Secession. Later
this doctrine of national supremacy was repudiated by the
supportersof States’ rights. It was argued that when the
colonies threw off their allegiance to the British Crown,
each becamean independent and sovereign State;that it was
entitled to do what was rightinits own sight and did so act
even when such conduct violated its obligations under the
Articles of Confederation;that the Union of the States under
the Constitution was the result of a compact between
them; like any other compact it was dissoluble by one party
when violated by the other, and each State was to be the
judge of its right to withdraw from the Union or tonullify
federal legislation.? . ,

§15. The Constitution Looks to an Indissoluble Union,
It seems unnecessary to further review this controversy
which terminated in the Civil War. The student of our
constitutional law finds an authoritative statement of the
doctrine accepted by the Supreme Court of the United
States in the following language:

“ J ““It is needless to discuss at length the question whether
the right of a State to withdraw from the Union for any
cause, regarded by herself as sufficient, is consistent with
the Constitution of the United States.

* These views are considered in Lodge's Life and Letters of George
Cabot, and in the great debates in the United States Senate between
Webster and Hayne in 1830 and between Webster and Calhoun in 1833.
The different views with regard to the nature of the Union are fully
presented in Story on the Constitution (5th ed.), chap. 3, and in J. R.
Tucker’s Constitution of the United States, chap. §.

An early threat of secgssion came from New England. On January 14,
1811, when the act for the admission of Louisiana into the Union was
before Congress, Josiah Quincy said: “It is my deliberate opinion, that,
if this bill passes, the bonds of this Union are virtually dissolved; that
the States which compose it are free from their moral obligations; and
that, as it will be the right of all, so it will be the duty of some, to pre-
pare definitely for a separation, amicably if they can, violently if they
must.” 3 Amer. Hist. Told by Contemporaries (A, B, Hart), 410 to 414.
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“The union of the States never was a purely artificial
and arbitrary relation. It began among the colonies, and
grew out of common origin, mutual sympathies, similar
interests, and geographical relations. It was confirmed
and strengthened by the necessities of war, and received
definite form, and character, and sanction from the
Articles of Confederation. By these the Union was
solemnly declared to ‘be perpetual.’” And when these
Articles were found to be inadequate to the exigencies of
the country, the Constitution was ordained ‘to form a
more perfect Union.” It is difficult to convey the idea
of indissoluable unity more clearly than by these words.
What can be indissoluble if a perpetual union, made more
perfect, is not?

. “‘But the perpetuity and indissolubility of the Union, by
no means involves the loss of distinct and individual
existence, or of the right of self-government by the States.
Under the Articles of Confederation each State retained
its sovereignty, freedom, and independence, and every
power, jurisdiction, and right not expressly delegated
to the United States. Under the Constitution, though
the powers of the States were much restricted, still, all
powers not delegated to the United States, nor prohibited
to the States, are reserved to the States respectively, or

.to the people. And we have already had occasion to
remark at this term, that ‘the people of each State
compose a State, having its own government, and en-
dowed with all the functions essential to separate and
independent existence,” and that ‘without the States
in union, there could be no such political body as the
United States.”* Not only therefore, can there be no
loss of separate and independent autonomy to the States,
through their union under the Constitution, but it may
be not unreasonably said that the preservation of the
States, and the maintenance of their governments, are
as much within the design and care of the Constitution
as the preservation of the Union and the maintenance >f
* County of Lane v. Oregon (1868) 7 Wallace 71, 76.
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the National government. The Constitution in all its
provisions, looks to an indestructible Union, composed
?f indestructible States.
-k ““When, therefore, Texas became one of the United
States, she entered into an indissoluble relation. All the
obligations of perpetual union, and all the guaranties of
republican government in the Union, attached at once to
the State. The act which consummated her admission
into the Union was something moré than a compact; it
was the incorporation of a new member into the political
body. And it was final. The union between Texas and
the other States was as complete, as perpetual, and as
indissoluble as the union between the original States.
There was no place for reconsideration or revocation
except through revolution, or through consent of the
States. h
“Considered, therefore, as transactions under the Con-

stitution, the ordinance of secession, adopted by the
convention and ratified by a majority of the citizens of
Texas, and all the acts of her Legislature intended to give
effect to that ordinance, were absolutely null. They were
utterly without operation in law. The obligations of the
State, as a member of the Union, and of every citizen of
the State, as a citizen of the United States, remained
perfect and unimpaired. It certainly follows that the
State did not cease to be a State, nor her citizens to be
citizens of the Union. If this were otherwise, the State
must have become foreign, and her citizens foreigners.
The war must have ceased to be a war for the suppression
of rebellion, and must have become a war for conquest
and subjugation.

~  “Our conclusion, therefore, is, that Texas continued to
be a State and a State of the Union, notwithstanding the
transactions to which we have referred. . . .”*

t Chief Justice Chase in Texas v. White (1868) 7 Wallace 700, 724 to
726. )

There is, of course, a “‘States’ rights” position which is perfectly de-
fensible and constitutional, namely, that which supports our dual
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§16. Some Comparisons with the Constitutions of Canada
and Australia. 1t is interesting to compare ‘the true
federal model” as Lord Haldane® has styled our political
system, with the Canadian Federation, under the British
North American Act of 1867. Parliament enacted
this legislation at the request of the three provinces
of Canada, Nova Scotia, and New Brunswick. The
preamble refers to their desire to be federally united
into one Dominion, under the British Crown, ‘with
a constitution similar to that of the United Kingdom.”
Unlike the thirteen States which adopted our Constitution
these Provinces did not retain their legal individuality. On
the contrary, they asked that one of them be divided so as
to form two separate Provinces with the new names of
Ontario and Quebec. Moreover, the Act provides not only
a constitution for the federal government, but new con-
stitutions for the provincial governments. Under this
arrangement, the federal government has all legislative
power not granted to the Provinces. The rule referred to by
Chief Justice Chase as formulated in our Tenth Amend-
ment is reversed in the Canadian Constitution. Accord-
ingly, the Provinces possess no ‘‘ powers of legislation either
inherent in them or dating from a time anterior to the
Federation Act. . . . Whatever is not hereby given to the
provincial legislatures rests with the Dominion parliament."?

Moreover, the federal government in Canada has a veto
power over provincial legislation. An authentic copy of
every provincial act must be sent to the Governor-General
in Council, who may disallow it, and, upon the signification
of this decision in the prescribed manner, the act is annulled.

scheme of government, believing that local affairs should under the
Constitution be controlled by the States, and earnestly defending local
self-government by the States from encroachment at the hands of
the central government. We shall see a strong trend toward the central-
ization of power in the national government, which is naturally arousing
sych advocates of States’ rights to apprehension and remonstrance.

\g t Attorney-General & c. v. Colonial Sugar Company (1914) Appeal

237, 253-
8 Bank of Toronto v. Lambe (1887) 12 Appeal Cases 575.
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The power is not exercised often. Requests for disallow-
ance. on the ground that an act unjustly interferes with
vested rights were formerly granted, but the practice was
changed, and it is said to be well settled now, *‘that the
federal government will not disallow provincial acts on the
ground that they are wlira vires, unless they are seriously
injurious to Imperial or Dominion policies or interests.”*

The intention of the framers of the Canadian Constitution
to strengthen the power of the Central government at the
expense of the Provinces, was formed during our Civil War,?
with a view to silencing any claim on the part of the Prov-
inces to annul federal legislation or to exercise a constitu-
tional right of secession.3 '

After the integrity of our Union had been assured by the
suppression of the rebellion, the colonies of Australia, under
parliamentary sanction organized a federal government.
They

““adopted the principle established by the United States
in preference to that chosen by Canada, . . . the prin-
ciple which is federal in the strict sense of that term,
namely, that the federating States, while agreeing to a
delegation of a part of their powers to a common govern-
ment preserved in other respects their individual consti-
tutions unaltered.”4

In other words, the federal government of Australia, like
ours, is one of enumerated powers, while the state govern-
ments retain all powers not surrendered.

Moreover, the Australian Constitution not only has
adopted the same federal principle as is embodied in ours,
but, at times, it has copied its exactlanguage. Hence we find
the Australian courts citing and following our judicial de-

1 LeFroy, Canadian Federal System, 40.

- 2 I'n v Prohibition Liquor Laws (1894) 24 Canada Sup. Ct. 170, 205~
207, 233.

ZTl?es British North American Act of 1867 was founded on the
Quebec Resolutions of 1864, Atty.-General &c. v. Colonial Sugar Re-
fining Co. (1914) Appeal Cases 237, 253.

4 Ibid., 237, 254,
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cisions. While they are not bound by such decisions, they
do give great weight to those especially which werg ren-
dered prior to the adoption of the Australian Constitution ",
in 1900. This is upon the theory that when one of our
constitutional provisions, which had received judicial
construction, was adopted by the Australian Common-
wealth, it was taken over with the interpretation thus put
upon it.*

1 Baxter 9. Commissioners of Taxation (1907) 4 Commonwealth Law
Reports 1087, 1122: “It ought to be inferred that the intention of the
framers was that like provisions should receive like interpretations.”

)



CHAPTER III
AMENDING THE CONSTITUTION

§17. Methods of Changing Constitutions. The form, the
functions, and the powers of a government may be changed
in either a legal or in an extra-legal manner. When the
manner of making the change is extra-legal we call it revolu-
tionary. When we speak of a revolution we generally think
of a violent political upheaval, but there are peaceful
revolutions as well as those which are accompanied with
violence. Though the means adopted to bring about a
change in government are not in accordance with the pro-
visions of the law, if the revolution is successful, and the

changes are acqmesced in by the. people, the resulting
government 15 in all respects authoritative, and its acts are
binding upon its citizens. The government which was set
up in this country under the Articles of Confederation was
obviously revolutionary, but the treaty of peace entered into
by that government with England was clearly valid.
Furthermore, the constitutional government which has
existed now in the United States for more than a century
and a quarter was revolutionary in its origin. The Articles
of Confederation declared, “ nor shall any alteration at any
time hereafter be made in any of them [the Articles of Con-
federation]; unless such alteration be agreed to in a Con-
gress of the United States, and be afterwards confirmed by
the legislatures of every State.”” But instead of the course
here provided for being followed in 1787, a new Constitution
was then framed by a constitutional convention, and it was
declared that it should be effective when ratified by nine
States, and the new Constitution in fact went into effect

t Art. XIIIL.
34
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before it was ratified by North Carolina and Rhode Island.
The government set up by the Confederate States at the
time of the Civil War was, of course revolutionary, but if the
Southern States had won in that war, the government which
they had set up, and which was acquiesced in by the people
of the seceding States, would have acquired a valid status.

§18. The Constitutional Provision for Amendment. The
Constitution of the United States makes careful provision
for the amendment of that instrument, as follows*:

““The Congress, whenever two thirds of both houses
shall deem it necessary, shall propose amendments to the
Constitution, or, on the application of the legislatures of
two thirds of the several States, shall call a convention
for proposing amendments, which in either case shall be
valid to all intents and purposes as part of this Constitu-
tion, when ratified by the legislatures of three fourths of
the several States, or by conventions in three fourths
thereof, as the one or the other mode of ratification may
be proposed by the Congr&ss, provided that no amend-
ments which may be made pnor to the year ege thousand
eight hundred and elght shall in any manner affect the
first and fourth clauses in the ninth section of the first
article; and that no State, without its consent, shall be
deprived of its-equal suffrage in the Senate.”

Since the federal government is one of limited powers it
seems correct to assume that Congress cannot set any
machinery in motion for the amendment of the Constitution
except in one of the ways provided for in that instrument;?
and in fact there would seem no reason for any attempt to
use any other method, in view of the alternatives contained
in Article Five, quoted above.

tArt. V.

s Jameson, Constilutional Conventions (4th ed.), sec. 575. The var-
ious methods by which state constitutions can be amended are outside
the scope of this work, though they are interesting in themselves. See
generally J ameson, Constilutional Conventions (4th ed.), and Dodd,
The Revision and Amendment of State Constitulions.
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Until recently it has been thought that the amendment
of the Constitution would be very difficult except in periods
of crisis, such as followed the adoption of the Constitution
and the Civil War. Four amendments, however, have been
added with comparative ease and rapidity since 1909, so
that the feeling on this point has probably been consider-
ably modified. Still the feeling that has been spoken of has
led from time to time to suggestions for changing the amend-
ing machinery. One of the simpler proposals is that the
Constitution be so amended as to allow submission of future
amendments to the electors in the several States as well as
to the legislatures or to conventions, and that a six years’
period of limitation be put upon the States’ power of ratifi-
cation. Another proposed change would require the sub-
mission to’'the voters of the several States every twenty
years of the question as to whether a federal constitutional
convention should be called. Other proposals would allow
Congress to submit amendments by a majority vote, or
would allow either House to submit amendments alone if
twice rejected by the other House, or would require the
submission®of amendments upon the vote of the electors or
legislatures of ten or some other number of States. Still
other proposals would require the submission of amend-
ments to the electors at large, and would make ratification
depend upon a majority vote, plus a favorable vote in a
majority of States or congressional districts.* Notwith-
standing the many suggestions which have been made, it
now seems unlikely that the amending machinery will be
changed within the near future.

§19. Proposal of Amendments. There has never been
an application by two thirds of the States for a Constitu-
tional Convention for proposing amendments, all amend-
ments having been, up to the present time, proposed by
Congress. As we have seen the Constitution provides that

*'W. F. Dodd, “Amending the Federal Constitution,” 30 Yale Low
Journal, 321, 350 to 353; Ames, The Proposed Amendments to the Con-
stitution of the United States during the First Century of Its History, 292
to 293.
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“ Congress, whenever two thirds of both Houses shall deem
it necessary shall propose amendments to the Constitution.”*
In the National Prohibition Cases® the Supreme Court stated
the rather obvious conclusion, but one which had been
combated by counsel, that

‘“‘the adoption by both Houses of Congress, each by a
two-thirds vote, of a joint resolution proposing an amend-
ment to the Constitution sufficiently shows that the
proposal was deemed necessary by all who voted for it.
An express declaration that they regarded it as necessary
is not essential. None of the resolutions whereby prior
amendments were proposed contained such a declara-

tion.

In the same cases it was also very urgently insisted that the
requirement of a two-thirds vote in each House meant two
thirds of the whole membership, and that two thirds of a
quorum was not sufficient. It is true that some sections of
the Constitution expressly provide for congressional action
by a named portion “of those present,”’3 and from this it
was argued that when such expression is net used the
framers intended that action should only be taken by the
named portion of the whole House. On the other hand the
Constitution provides that *‘a majority of each [House]
shall constitute a quorum to do business,”’4 and the acts of a
quorum are for all parliamentary purposes the acts of the
body in question, unless otherwise provided. It would,
therefore, follow that “two thirds of both houses,” when
used in the provision as to amendments means two thirds
of a quorum. This view has been several times taken by the

sArt. V.

# (1920) 253 U. S. 350, 386. This case is peculiar in that no opinion
was written on behalf of the majority of the court, but conclusions only
were announced. Chief Justice White wrote a concurring opinion, and
Justices McKenna and Clarke wrote dissenting opinions.

3 Art. I, sec. 3, par. 6 (impeachments), art. I, sec. 5, par. 3 (recording of
yeas and nays), art. II, sec. 2, par. 2 (concurrence of Senate in treaty
making).

sArt. T, sec. 5, par. 1.
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Houses -of Congress,* and was finally declared to be the
correct one in the National Prokhibition Cases.?

Whether proposed amendments agreed to by Congress
were intended by the framers of the Constitution to be sub-
mitted to the President for his approval is not entirely clear
from the language of the Constitution. It is provided that

“every order, resolution, or vote to which the concur-
rence of the Senate and House of Representatives may be
necessary (except on a question of adjournment) shall be
presented to the President of the United States.”’3

This is broad enough to cover joint resolutions for the sub-
mission of amendments. On the other hand such joint
resolutions are not in any sense legislative, but their purpose
is merely the submission of questions to the States for their
determination; and since such resolutions must be passed
in the first place by a two-thirds vote, the usual effect of a
veto would not exist in their case. The view acted upon
by Congress has been that such resolutions should not be
submitted to the President,4 and this practice is supported
by the decision of the Supreme Court in Hollingsworth v.
Virginia.5 In that case the court merely rendered a short
per curiam opinion to the effect that the Eleventh Amend-
ment had been constitutionally adopted, but Justice Chase
during the argument said, ‘‘the negative of the President
applies only to the ordinary cases of legislation: he has
nothing to do with the proposition or adoption of amend-
- ments to the Constitution.”

* Ohio v. Cox (1919) 257 Fed. 334, 348.

2 (1920) 253 U. S. 350, 386. The court in reaching its conclusion cites
its decision rendered shortly before to the effect that the constitutional
provision for passing bills over the President’s veto by a two-thirds vote
of each House means a two-thirds vote of a quorum present. Missouri
Pac. Ry. Co. v. Kansas (1919) 248 U. 8. 276. In theopinionin thé Na-
tional Prohibilion Cases the court put the same interpretation upon the
article as to amendments. See also Ohio 9. Cox (1919), 257 Fed. 334.

3 Art. I, sec. 7, par. 2.

4 Jameson, Constitutional Conventions (4th ed.), 586 to 592.

5 (1798) 3 Dallas 378, 381. And see Hawke ». Smith (1920) 253 U.S
221, 229.
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It seems safe to assert that Congress, having once sub-
mitted a proposed constitutional amendment to the States,
cannot thereafter withdraw it from their consideration,
although this is, at present and is likely to remain a merely
academic question,

The Eighteenth Amendment contains two provisions not
found in any of its predecessors. The first is that it shall not
take effect until one year from ratification, and the other
is contained in the third section of the amendment, which
declares that, .

““This article shall be inoperative unless it shall have
been ratified as an amendment to the Constitution by the
legislatures of the several States, as provided in the
Constitution, within seven years from the date of the sub-
mission hereof to the States by Congress.”

Although Congress, under its power ““to make all laws which
shall be necessary and proper for carrying into execution
the . . . powers vested by this Constitution in the Govern-
ment of the United States,”? would seem to have been
justified in its legislation which directs the Secretary of
State to cause amendments to be promulgated when offi-
cially notified of their adoption according to the provisions
of the Constitution,? there would seem to be no justifica-
tion for Congress to attempt by legislation to control the
method of ratification on the part of the States, the time
within which they must ratify, or to postpone the operation
of an amendment after its proper ratification. There seems
no possible objection, however, to a provision in an amend-
ment itself declaring when it shall take effect, since in this
way is obtained an expression of the will of the people, and
not merely of Congress. While it would clearly be objec-
tionable for any State to append to its ratification of an
amendment a condition that such ratification should not be
effective unless the amendment was ratified by the requisite
number of States within a given time, there seems no reason

t Const. of U. S., art. 1, sec. 8, par. 18,
o U. S. Rev. Slat., sec. 205.



g0  THE AMERICAN CONSTITUTION §z0

why a proposition for amending the Constitution submitted
to all of the States should not contain such a limitation, or
why the ratification by each State should not be controlled
by such limitation.® It has been considered a possibility
that a proposed amendment, not containing such a limita-
tion, might finally be ratified by the requisite number of
States fifty.or a hundred years after its submission. The
Supreme Court has put this fear at rest by holdmg that the
Constitution necessarily implies a reasonable period for
ratification.? Nevertheless, it seems desirable that pro-
posed amendments should themselves contain a limitation
upon the right of ratification, or that the Constitution
should be amended so as to contain such a limitation. The
Supreme Court has held that the provision on this subject
in the Eighteenth Amendment is constitutional.®? The
provision in the Eighteenth Amendment to the effect that
it should not become operative until a year after ratification,
was acted upon without any question.

§20. Ratification of Amendments. The power given to
Congress by the Constitution to submit proposed amend-
ments to conventions in the various States has’never been
taken advantage of. Asa matter of fact it would seem that
the will of the people would be much more accurately
expressed by conventions chosen for the purpose of con-
sidering a proposed amendment, than by State Legislatures.
The only two alternatives open to Congress under the
Constitution4 are submission to state conventions or to the
“legislatures” of the States. During recent years there
have been introduced into many of the state constitutions
provisions for the use of the referendum with regard to
state legislation. State courts have differed as to whether
such provisions are intended to apply to the act of ratifying

s Compare Jameson, Constitutional Conventions (4th ed.), 634, and W.
F. Dodd, “Amending the Federal Constitution,” 30 Yale L. Jour., 321,
339 to 341.

2 Dillon 9. Gloss {1921) 41 Supreme Ct. R. 510.

3Ibid. The amendment was ratified by the requisite number of
States within the time spemﬁed

4Art. V.
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amendments to the Federal Constitution,* but, as such act is
not properly speaking an act of legislation, it would seem
that the correct view is that such provisions have no appli-
cation to federal constitutional amendments. In Ohio,
however, the state constitution was so amended as to
reserve to the people “the legislative power of referendum on
the action of the general assembly ratifying any proposed
amendment to the Constitution of the United States.” The
Ohio Legislature ratified the Eighteenth Amendment and
the federal government was notified of this action and Ohio
was counted as one of the ratifying States. Later, the Ohio
Secretary of State being about to prepare and print ballots
for submission of a referendum to the electors of the State
on the question of the ratification of the amendment, an
action was brought to restrain him from doing so, which
finally reached the Supreme Court of the United States.?
As the court said, the real question was, “What did the
framers of the Constitution mean in requiring ratification
by ‘Legislatures’?"” The argument advanced in favor of the
validity of the Ohio constitutional provision was that ‘‘the
Pederal Constitution requires ratification by the legislative
action of the States through the medium provided at the
time of the proposed approval of an amendment.” But the
court immediately answered:

“This argument is fallacious in this—ratification by a
State of a constitutional amendment is not an act of
legislation within the proper sense of the word. Itis but
the expression of the assent of the State to a proposed
amendment.”?

Furthermore, as the court points out, the framers of the
Constitution distinguished in that instrument between the
electors of a State and its legislature, and in the provision
as to amendments clearly intended action to be taken by

t See W. F. Dodd, “ Amending the Federal Constitution,”’ 30 Yale L.
Jour., 321, 344, for a collection of the state decisions on the point.

s Hawke v. Smith (1920) 253 U. S. 221.

3 Ibid., 229.
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. representatives of the people and not by the people them-
selves. The court, therefore, held that the Ohio constitu-
tional provision in question was in conflict with the federal
Constitution and so invalid.

The provision in the Constitution is that amendments
shall be effective ‘' when ratified by the legislatures of three-
fourths of the States.” This language would seem not to
contemplate or, in fact, to countenance any participation
by the governors of the States in the ratification or rejection
of amendments. This conclusion, fairly drawn from the
language of the Constitution, is strongly supported by a
consideration of the nature of the act of ratification. The
Supreme Court has, as we have seen in considering the
proposal of amendments and the States’ referendum
provisions, declared that neither the proposal nor- the,
ratification of an amendment to the Federal Constitutionisa
legislative act. Since the proposal of an amendment is not
a legislative act, it has been held that the President should
not participate in that part of the proceeding. It must be
equally true, then, that, since the ratification of an amend-
ment is not a legislative act, the governors should not share
in the act of ratification or rejection. However, the practice
on this point has varied in the different States. At a com-
paratively early date a governor vetoed the ratification of
an amendment. This was done by the governor of New
Hampshire in the case of the Twelfth Amendment. Suffi-
cient States ratified besides New Hampshire, however, and
the effect of the veto in that State was not considered.*

The Sixteenth Amendment, when ratified by the Arkansas
Legislature, was submitted to the governor and vetoed, but
the action of the state legislature was nevertheless trans-
mitted to the Secretary of State, and Arkansas was counted
among the ratifying States.?

It was also debated after the Civil War whether in the

* See Ames, The Proposed Amendments to the Constitution of the United
States during the First Century of Its Hislory, 297.
aW. F. Dodd, “Amending the Federal Constitution,” 30 Yale L

Jour., 321, 346.
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'~

article dealing with amendments to the Constitution three
fourths of the States meant three fourths of the whole num-
ber of States, or three fourths of those which had not seceded
and were at the time participating in the national govern-
ment, and whether those which had seceded and were not
yet reinstated in a participation in the national government
might be counted in determining whether an amendment
had been ratified. The Thirteenth Amendment was in
fact declared ratified when the number of States ratifying
had reached three fourths of the whole number of States,
and in the number of States ratifying were counted a num-
ber of the States which had seceded and which were not yet
participating in the federal government. Furthermore, the
adoption of the Fourteenth and Fifteenth Amendments
was procured by requiring ratification by States which had
seceded as a condition precedent to their being allowed
representation in Congress.*

There have been a good many instances when States
which have rejected proposed federal amendments have
later ratified these, and also when States which have ratified
have later tried to withdraw their ratifications. There
seems no objection to the former course of action. Refusal
to ratify is, after all, only a negative sort of act, and there
seems no reason why it should preclude subsequent ratifica-
tion. States which have first rejected amendments and then
ratified them have been counted in declaring the amend-
ments adopted, and the amendments have never been
attacked on this ground.? On the other hand the Constitu-
tion declares that an amendment shall become part of that
instrument ‘“‘when ratified by the legislatures of three
fourths of the States,” and this would seem to mean that
the act of ratification is final in each case. It is clear, also,

* Ames, The Proposed Amendmenlts to the Constitution of the United
States during the First Century of Its History, 298.

® Jameson, Constitutional Conventions (4th ed.), 624 to 626. And
see the joint resolution of the two Houses of Congress declaring the
validity of the ratification of the Fourteenth Amendment by three

fourths of the States including North Carolina and South Carolina,
which had previously rejected it. 1§ Stat. 709 and 710.



44  THE AMERICAN CONSTITUTION §azr

that any ‘other doctrine would lead to great confusion in
determining when an amendment has in fact been adopted.*
Although this question has not come before the courts,
Congress has declared that a State cannot withdraw its
ratification. Ohio and New Jersey, having ratified the
Fourteenth Amendment, later attempted to withdraw their
ratifications, The Secretary of State issued a certificate in
which he declared that the amendment had been adopted
provided that Ohio and New Jersey should be counted as
having ratified. The next day Congress passed a concurrent
resolution declaring the ratification valid.? New York,
making one of the first twenty-nine States (three fourths
at that time) which ratified the Fifteenth Amendment,
attempted to withdraw her ratification, but at the time of
the promulgation of the amendment another State, Georgia, -
had ratified.3

A §21. Express Limitations on Power o Amend. The
Fifth Article of the Constitution, dealing with amendments
closes with the proviso

“‘that no amendments which may be made prior to the
year one thousand eight hundred and eight shall in any
manner affect the first and fourth clauses in the ninth
section of the first article; and that no State, without its
consent, shall be deprived of its equal suffrage in the
Senate.”

The first part of this proviso has to do with certain con-
stitutional provisions which deal in fact, though not ex-
pressly, with the institution of slavery. By its own terms,
it was to become ineffective after 1808. It, therefore, has
no longer any except an historical significance. The second
part of the proviso was, of course, introduced to safeguard
the equal representation of the smaller States in the Senate.4

s Jameson, Constitutional Conventions (4th ed.), 630 to 633.

2 15 Stat. 706 to 710.

3 16 Stat. 1131.

4¢Mr. Govr. Morris moved to annex a further proviso~-'that no State,
without its consent shall be deprived of its equal suffrage in the Senate,’
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It constitutes a limitation upon the amending povger, which
can itself only be changed by unanimous consent of the
States. Each State in ratifying the Constitution, or in
accepting it upon admission to the Union, has expressly
excepted from the amending power the right to deprive it
or any other State of its equal suffrage in the Senate. There-
fore, any amendment which attempted to do away with
equal representation in the Senate would be unconstitu-
tional. That the question whether there had been a breach
of the proviso in the Fifth Article would be considered a
judicial one, and that the Supreme Court would take juris-
diction of it seems certain in view of the fact that that court,
in cases growing out of the Eighteenth Amendment, took
jurisdiction not only of questions as to whether the amend-
ment had been properly proposed and properly ratified, but
as to whether its terms did not overstep some implied limita-
ions upon the amending power.*

\j. § 22. Are There Implied Limitations upon the Power to
Amend? The Eighteenth Amendment was vigorously
attacked in the National Prohibition Cases* by eminent
counsel, including Elihu Root, and by writers in legal
periodicals,3 on the ground that it overstepped certain
implied limitations upon the constitutional amending power,
It is contended in the first place that the Eighteenth Amend-
ment is not in fact an “amendment,’’ for an amendment is
an alteration or improvement of that which is already
contained in the Constitution, and the term is not intended

“ That motion being dictated by the circulating murmurs of the small
States was agreed to without debate, no one opposing it, or on the ques-
tion, saying no.”

Parrand, The Records of the Federal Convention, vol. ii, p. 631.

* Hawke 9. Smith (1920) 253 U. S. 221; National Prohibition Cases’
(1920) 253, U. S. 350.

® Ibid. See the briefs in Kentucky D. & W. Co. 9. Gregory and in
Rhode Island ». Palmer.

8 See J. D. White, “Is There an Eighteenth Amendment?”* 5 Cor. L.
Quor., 113; W. L. Marbury, “The Limitations Upon the Amending
Power,” 33 Harv. L. Rev. 223; G. D. Skinner, “Intrinsic Limitations
on the Power of Constitutional Amendment,” 18 Michk. L. Rev., 213.
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to includt; any addition of entirely new grants of power.
Charles E. Hughes, in his brief on behalf of a number of
States as amici curie,” pointed out at length from the
records of the Constitutional Convention and of the ratify-
ing state conventions that the framers of the Constitution
contemplated that the framework of government which
was being set up would be found imperfect, and that altera-
tions of any kind, except those covered in the proviso, could
be made at any time.? Again it is contended that the
Eighteenth Amendment is not an amendment within the
meaning of the Constitution because it is in its nature
legislation; that an amendment to the Constitution can only
affect the powers of government, and cannot act directly
upon the rights of individuals, the latter power being
essentially legislative. Answer is made to this argument
that it is directed to the wisdom and not to the constitu-
tionality of the amendment; that there is no such restric-
tion in the Constitution upon the amending power; that
as has been pointed out, the framers of that instrument
apparently intended to give the widest power of amend-
ment; and that in the Thirteenth Amendment we have a
precedent for an amendment which acted directly upon
.individuals, and directly deprived them of their property in
 Slaves.s
<y The final and fundamental argument against the Eigh-
eenth Amendment is based upon the proposition that “the
Constitution in all its parts looks to an indestructible nation
composed of indestructible States.”4 It is insisted that this
conception is the very basis of our Union; that the power
of amendment was only given for the purpose of making
alterations and improvements for the fulfilment of that

1 Brief in Rhode Island v. Palmer, pp. 13 to 29. ]

2 Mr. Hughes refers to Farrand, The Records of the Federal Convention,
vol. i., pp. 22, 121~122, 202, 203, 231} Vol. ii, pp. 84, 159, 174, 188, 467,
468, 557-559, 602, 623—631; vol. iii, p. 601; Elliot’s Debates, vol. iii,
PP. 636 and 637; vol. iv, pp. 176-178; the Federalist, No. 43.

3 See Mr. Hughes' brief in Rhode Island v. Palmer, pp. 13 to 34, and his

brief in Kentucky D. & W. Co. v. Gregory, pp. 51 and 52.
4 Texas v. White (1868) 7 Wallace 700, 725.
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*

purpose, and that any attempt to change the fun‘damental
basis of the Union is beyond the power delegated by the
Fifth Article. The conclusion from this argument is that
the delegated power to amend does not extend to any
provision of a class that could lead to the destruction of
either the United States or the individual States. A general
police power inheres in the States for the protection of the
health, safety, morals, and general welfare of their inhabi-
tants. Clearly prohibition is a subject which falls under the
police power, and, without the Eighteenth Amendment, it
is a subject upon which the States alone could legislate,
except in connection with interstate commerce, or under the
war power. The argument against the Eighteenth Amend-
ment is that it transfers part of the police power from the
States to the federal government; that if part of the police
power can be so transferred the rest of it and other fun-
damental state powers may be similarly transferred; and
that if this can be done the States can be substantially
destroyed by constitutional amendment.* It is also con-
tended that the first ten amendments were intended as a
bill of rights which should even be a restriction upon the
power to amend, and that since the Ninth and Tenth
Amendments provide that, ‘““The enumeration in the
Constitution of certain rights shall not be construed to deny
or disparage others retained by the people,” and that,
“The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved
to the States respectively or to the people,’’ the Constitu-
tion cannot be amended so as to take powers from the
States. The answer which is made to these contentions is
that the framers of the Constitution did not intend to make
an unalterable framework of government, in which only
the details could be developed and changed by amendment,
but that they meant to leave a way for any changes that
might be deemed necessary in the future. In fact we find
that in the Constitutional Convention—

' See J. D. White, ““Is There an Eighteenth Amendment?” 5 Cor. L.
Quar., 113,
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“Mr. %herman expressed his fears that three fourths of
the States might be brought to do things fatal to particu-
lar States, as abolishing them. altogether or depriving
them of their equality in the Senate. . . . Mr. Sherman
moved according to his idea above expressed to annex
to the end of the article a further proviso ‘that no State
shall without its consent be affected in its internal police,
or deprived of its equal suffrage in the Senate.’”’

This motion was lost, and then the proviso with regard to
representation in the Senate was adopted.* The argument
that the Ninth and Tenth Amendments are limitations
upon the amending power seems clearly untenable. Those
provisions simply became part of the Constitution like all of
its original articles, and like them subject to amendment.?
Certainly we have in the Fourteenth Amendment a very
striking example of limitations put upon the police\p‘owei' of
the States by constitutional amendment. Unfortunately
‘the Supreme Court’s decision in the National Prohibition
Cases® was not accompanied by any opinion, but it is clear,
nevertheless, that it found all of the contentions against the
nature of the amendment invalid since it declared in its
fourth conclusion that,

“The prohibition of the manufacture, sale, transporta-
tion, importation and exportation of intoxicating liquors
for beverage purposes, as embodied in the Eighteenth
Amendment, is within the power to amend reserved by
Article V of the Constitution.’’4

§23. The Exercise of the Amending Power. The result
of the National Prohibition Cases® seems to be that there is

t Farrand, The Records of the Federal Convention,vol.ii, pp.629 and 630.

2 See Mr. Hughes’ brief in Rhode Island ¢. Palmer, particularly pages
34 to 41.

3 (1920) 253 U. S. 350.

4 Ibid., 386. Fora careful analysis of the arguments for and against
the Eighteenth Amendment see W. F. Dodd, “Amending the Federal
Constitution,” 30 Yale L. Jour., 321.

§ (1920) 253 U. S. 350.
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no limit to the power to amend the Constitutiofi, except
that a State mﬁy not without its consent be deprived of its
equal suffrage in the Senate. To put the case most ex-
tremely, this means that by action of two thirds of both
Houses of Congress and of the legislatures in three fourths
of the States all of the powers of the national government
could be surrendered to the States, or all of the reserved
powers of the States could be transferred to the federal
government. It is only public opinion acting upon these
agencies which places any*check upon the amending power.
Biit the alternative to this result would be to recognize the
power of the Supreme Court to veto the will of the people
expressed in a constitutional amendment without any
possibility of the reversal of the court’s action except
through revolution. Such a situation was clearly to be
avoided unless necessitated by express constitutional man-
date. Certainly, if a federal statute is to be held constitu-
tional unless clearly in conflict with the fundamental law,
an equally liberal rule should prevail with regard to con-
stitutional amendments.

It is submitted, however, that the form of the Eighteenth
Amendment is unfortunate. The objections leveled against
it on the ground that it is legislative in character, though
not proving its unconstitutionality, would seem to con-
stitute a very valid criticism of the wisdom of Congress in
submitting it in that form. A Constitution is essentially a
framework of government, embodying grants of govern-
mental powers, and restrictions upon such powers. The
exercise of such powers, in the form of legislation operating
directly upon personal and property rights, is normally left
to the legislature, which is reasonably responsive to public
opinion, and which may act only within constitutional
limits. Such legislation as that embodied in the Eighteenth
Amendment is enacted without any constitutional limita-
tions, and having once been enacted as the result of a wave
of popular opinion, cannot be repealed if popular opinion
should change, as long as a fraction over one third of either
House of Congress or a fraction over one quarter of the
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States hold out against repeal. It is believed that in such a
situation as resulted from the prohibition agitation it would
be far better public policy to adopt a constitutional amend- .
ment giving Congress power to legislate on the subject in
question, by force of which amendment Congress could
legislate from time to time in conformity with contemporary
public opinion.



PART II
THE NATIONAL GOVERNMENT



CHAPTER IV
THE PRESIDENT

§24. Term and Qualifications of President and Vice
President. The Constitution provides that the President
“shall hold his office during the term of four years,” and
that the Vice-President shall be “chosen for the same
term.”* There was much discussion in the Constitutional
Convention as to whether the President should be eligible to
reélection, and as to what the léngth of his term should be.?
During the early part of the discussion the view of the
majority seemed to be that he should be elected for seven
years and that reélection should be forbidden, but this
proposition was gradually abandoned for that which was
finally incorporated into the Constitution. There is, how-
ever, a very well-established tradition against a President’s
holding office for more than two terms. Washington laid
its foundation by refusing to consider a third nomination,
and Jefferson strengthened it by taking the same course,
and by expressing himself very strongly against a longer
tenure of office than eight years. A strong effort was made
to nominate Grant for a third term but without success.
Roosevelt having been elected Vice-President came to the
presidency through the death of McKinley, and was then
reélected. After being out of office a term he was again
nominated, but was not elected.

With regard to eligibility the Constitution provides:

v Art. II, sec. 1, par. 1. .

* See Parrand, The Records of the Federal Convention, vol. i, pp. 63,
78, 88, 230, 292; vol. ii, pp. 23, 33, 50, 52, §8, 102, 107, 112, 116, 132,
134, 148, 171, 185, 493, 497, 572, 597, 657.

53
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*“No person except a natural-born citizen, or a citizen
of the United States at the time of the adoption of this
Constitution, shall be eligible to the office of President;
neither shall any person be eligible to that office who shall
not have attained to the age of thirty-five years and
been fourteen years a resident within the United States.”*

By reasonable implication the qualifications of the Vice-
President are the same; certainly he could not succeed to
the presidency without such qualifications. By the Twelfth
Amendment any doubt on this point was set at rest by the
_provision that ‘‘no person constitutionally ineligible to the
office of President shall be eligible to that of Vice-President
of the United States.” Itseems clear that thefourteen years
of residence within the United States which are required of
a candidate for the presidency need not be the fourteen years
last preceding his nomination or election, but that any
fourteen years of residence will be sufficient.®

* Art. II, sec. 1, par. 5.

20n July 24, 1787, a committee of five was elected by the Constitu-
tional Convention “to report a constitution conformable to the resolu-
tions passed by the Convention."” On August 20th it was moved, “that
the committee be instructed to report proper qualifications for the
President.” On August 22d the committee reported a proposal that the
qualifications be that *‘he shall be of the age of thicty-five years, and a
citizen of the United States, and shall have been an inhabitant thereof
for twenty-one years.” This provision was not debated, and on August
31st this and other proposals which had not been acted upon were re-
ferred to a committee of eleven, one member from each State. On
.September 4th this committee submitted the following provision: * No
person except a natural-born citizen, or a citizen of the United States
at the time of the adoption of this Constitution, shall be eligible to the
office of President; nor shall any person be elected to that office’ who
shall be under the age of thirty-five years, and who has not been, in the
whole, at least fourteen years a resident within the Unsted States.” On
September 7th these provisions were agreed to without debate or dis-
sent. On September 8th, A committee was appointed by ballot
to revise the style of, and arrange, the articles which had been agreed
to.” This committee reported the Constitution substantially as
it was finally adopted. A residence qualification for eligibility to the
office of President was first suggested when the only other qualifications
proposed were as to age and citizenship. It was reasonable to provide
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§25. Election of President and Vice-President. The
framers of the Constitution had no great faith in the choice
of the people as a whole, and therefore devised a scheme for
the election of the President and Vice-President by an
electoral college. The provision for the choice of this elec-
toral college is as follows?:

‘“Each State shall appoint, in such manner as the Legis-
lature thereof may direct, a number of electors, equal to

against the possibility of a person being elected to the high office of
President who had but recently become a citizen and a resident, and
who would, therefore, not be familiar with our institutions and tradi-
tions. The committee of eleven radically modified the original proposal
of the committee of five by requiring that a person to be eligible to the
office of President shall be ““a native-born citizen, or a citizen of the
United States at the time of the adoption of this Constitution.” If
‘these provisions had stood alone, it would still have been possible for a
person who had become a citizen of ohe of the States just prior to the
adoption of the Constitution to have been elected at any time there-
after to the presidency. It would also have been possible for one who
was a native-torn citizen, but who had lived practically all his life out-
side of the United States, to become a candidate for the presidency. To
meet these possibilities it was further proposed by the committee of
eleven that a person shall not be elected * who has not been, in the whole,
at least fourteen years a resident within the United States.” This was
agreed to by the convention without alteration, discussion, or dissent.
The committee which put the Constitution into final form was not
authorized to make any changes in the substance of the provisions which
had been adopted, but only *“to revise the style of, and arrange, the
articles which have been agreed to.” The conclusion would seem, there-
fore, to be obvious. There is nothing in the wording of the Constitution
which requires that a president shall have been a resident within the
United States for the fourteen years next preceding his election. The
Constitution simply requires that he shall have been “fourteen years a
resident within the United States.” Clearly any fourteen years of his
life will satisfy the requirement. This conclusion is made doubly clear
-when we find that the committee on style used the words which we now
find in the Constitution a8 synonymous with the provision proposed by
the committee of eleven, and adopted by the Convention, that the
President must have been “in the whole, at least fourteen years a resi-
dent within the United States.” See Elliot's Debates, vol. v, pp. 363,
447, 462,. 03, 507, 521, 530, and 562.
s Art, I1, sec. 1, par. 2,
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the whole number of Senators and Representatives to
which the State may be entitled in the Congress; but no
Senator or Representative or person holding an office of
trust or profit under the United States shall be appointed
an elector.” . '

This clearly gives the State Legislatures the power to ap-
point the electors themselves, and this practice continued
in some States until quite recently; but they may also pro-
vide for the popular election of presidential electors, and
such provision has now been made in all States. The word
*‘appoint” in this connection is given a liberal construction,
and has been held to even justify a provision for the election
of presidential electors by districts instead of on a general
ticket.” The presidential electors are state and not federal
officers.? ' . :

The original provisions of the Constitution? directed each

1 McPherson v. Blacker (1892) 146 U. S. 1.

3 In re Green (1890) 134 U. S. 377.

3 ¢ The electors shall meet in their respective States and vote by ballot
for two persons, of whom one at least shall not be an inhabitant of the
same State with themselves. And they shall make a list of all the per-
sons voted for, and of the number of votes for each, which list they shall
sign and certify and transmit, sealed, to the seat of the Government of
the United States, directed to the President of the Senate. The Presi-
dent of the Senate shall, in the presence of the Senate and House of
Representatives, open all the certificates, and the votes shall then be
counted. The person having the greatest number of votes shall be the
President, if such number be a majority of the whole number of electors
appointed, and if there be more than one who have such majority, and
have an equal number of votes, then the House of Representatives shall
- immediately choose by ballot one of them for President; and if no person
have a majority, then from the five highest on the list the said House
shall in like manner choose the President. But in choosing the Presi-
dent, the vote shall be taken by States, the representation from each
State having one vote. A quorum, for this purpose, shall consist of a
member or members from two thirds of the States, and a majority of all
the States shall be necessary to a choice. In every case, after the choice
of the President, the person having the greatest number of votes of the
electors shall be the Vice-President. But if there should remain two
or more who have equal votes, the Senate shall choose from them by
ballot the Vice-President.” Art. II, sec. 1, par. 3.
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elector to vote for two persons, and declared that the per-
son receiving the highest number of votes should be Presi-
dent and the one receiving the next highest number of votes
should be Vice-President. It was further provided that if
two persons having each a majority of votes should be tied,
the tie should be resolved by the House of Representatives,
and that if no person should have a majerity the House
should choose a President from the five having the largest
number of votes; and that after the election of a President,
the person having the next highest number of votes should
be Vice-President. It was early found that this arrange-
ment was unsatisfactory, for a person might be elected
Vice-President without receiving a majority of votes, as was
true of John Adams in 1796, and persons of different parties
might be President and Vice-President as in the case of
Jefferson and Burr in 1800. To meet this situation the
Twelfth Amendment was proposed in 1803 and was ratified
by the requisite number of States in 1804. Its terms are
as follows:

*“The electors shall meet in their respective States, and
vote by ballot for President and Vice-President, one of
whom at least shall not be an inhabitant of the same State
with themselves; they shall name in their ballots the
person voted for as President, and in distinct ballots the
person voted for as Vice-President; and they shall make
distinct lists of all persons voted for as President, and of
all persons voted for as Vice-President, and of the num-
ber of votes for each, which list they shall sign and certify,
and transmit, sealed, to the seat of the Government of the
United States, directed to the President of the Senate;
the President of the Senate shall, in the presence of the
Senate and House of Representatives, open all the cer-
tificates and the votes shall then be counted; the person
having the greatest number of votes for President shall
be the President, if such number be a majority of the
whole npumber of electors appointed; and if no person have
such majority, then from the persons having the highest



58  THE AMERICAN CONSTITUTION § 25

numbers, not exceeding three, on the list of those voted
for as President, the House of Representatives shall
choose immediately, by ballot, the President. But in
choosing the President, the votes shall be taken by States,
the representation from each State having one vote; a
quorum for this purpose shall consist of a member or
members from two thirds of the States, and a'majority of
all the States shall be necessary to a choice. And if the
House of Represéntatives shall not choose a President,
whenever the right of ‘cho.ice shall devolve upon them,
before the fourth day of March next following, the
Vice-President shall act as President, as in the case of the
death or other constitutional disability of the President.
The person having the greatest number of votes as Vice-
President shall be the Vice-President, if such number be a
majority of the whole number of electors appointed, and
if no person have a majority, then from the two highest
numbers on the list.-the Senate shall choose the Vice-
President; a quorum for the purpose shall consist of two
thirds of the whole number of Senators, and a majority
of the whole number shall be necessary to a choice. But
no person constitutionally ineligible to the office of
President shall be eligible to that of Vice-President of the
United States.”

The Constitution also provides that * Congress may deter-
‘mine the time of choosing the electors and the day on which
they shall give their votes, which day shall be the same
throughout the United States.”’*

By federal statute it is ordered that presidential electors
shall be appointed in each State on the Tuesday next after
the first Monday in November in every fourth year, and
that the electors of each State shall meet and vote on the
second Monday in January at a place to be designated by
the State Legislature.* Provision is made for the filling of
vacancies among the electors according to rules to be

¢ Art, II, sec. 1, par. 4.
*U. S. Rev. Stat., sec, 131, and Act of Feb. 3, 1887, ch. 9o, sec. 1.
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adopted by each State, and for the transmission to the
President of the Senate of the certificates of electoral votes.*
The present law authorizes the States to determine contro-
versies as to the appointment of electors, and provides that
the votes shall be counted in the presence of both Houses
of Congress by four tellers, two chosen by each House.?
Votes may be rejected by concurrent action of both Houses
of Congress on the ground that they have not been regularly
given by electors whose appointmenf has been properly
certified, and when two or more returns “have been made
from the same State the Houses shall by concurrent action
determine which is the official return.3

§26. When the Office of President Becomes Vacant. The
provisions in the Constitution on this point are as follows*:

*“In case of the removal of the President from office, or
of his death, resignation, orinability to dischargethe powers
and duties of the said office, the same shall devolve on the
Vice-President, and the Congress may by law provide for
the case of removal, death, resignation, or inability, both
of the President and Vice-President, declaring what officer
shall then act as President, and such officer shall act
accordingly until the disability be removed or a President
shall be elected.”

It is not entirely clear whether in the contingencies above
referred to with regard to the death, etc., of the President the
Vice-President was intended to become President or only to
perform the duties of that office. In each case, however,
when a President has died the Vice-President has at once
assumed the office. This would probably also be done in
case of the President’s removal by impeachment,* or in case

t U. S. Rev. Stat., secs. 133, and 138 to 145.

¢ Act of Peb. 3, 1887, ch. 9o, secs. 2 to 4.

3 Act of Feb. 3, 1887, ch. 90, sec. 4. For criticisms which have been
advanced of these provisions see Willoughby on the Constitution, secs.
661 to 663.

-4Art, I1, sec. 1, par. 6.

8 See sec. 40.
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of his resignation.® But in case of the President’s inability
to discharge the powers and duties of his office, is the Vice-
President to assume the office of President, and, if so, what
would happen upon the removal of the President’s inability?
No Vice-President has sought to assume the office or the
powers and duties of President on the ground of the Presi-
dent’s disability, but the question was much discussed dur-
ing the illness of President Wilson at the end of his second
term. It is also left in doubt as,to who is to determine the
inability of the President.?

In pursuance of the authority given to it by the con-
stitutional provision quoted above Congress by act of March
1,-1792, declared that in case of the death, removal, resig-
nation, or inability of both the President and Vice-President
*“the President of the Senate pro tempore, and in case there
shall be no President of the Senate, then the Speaker of the
House of Representatives for the time being shall act as
President of the United States until the disability be re-
moved or a President shall be elected.” The same statute
also provided for the election of a President and Vice-
President for a full term of four years before the expiration
of the term of the previous incumbents.3 If these provisions
had ever been acted upon they might have resulted in the
assumption of the functions of the presidential office by a
person of a different party from that of the President who

+U. 8. Rev. Stat., sec.- 151, provides that “the only evidence of a
refusal to accept, or of a resignation of the office of President or Vice-
President ‘shall be an instrument in writing, declaring the same, and
subscribed by the person refusing to accept or resigning, as the case may
be, and delivered into the office of the Secretary of State.”

1See U. A. Lavery, “ Presidential Inability,” 8 Amer. Bar Assoc.
Jour., 13.

s It was moved in the Constitutional Convention that upon the death,
etc,, of the President and Vice-President the officer designated by law
should act “until the time for electing a President shall arrive, *’ but this,
upon motion of Madison, was changed to read as we now find it in the
Constitution, seeming to indicate that it was the intention of the framers
of the Constitution that a presidential election could be held before the
expiration of the term of the previously elected incumbent. Farrand,

_ The Records of the Federal Convention, vol. i, p. 535.
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had been elected to office. They might also have resulted in
presidential elections coming at a time different from the
election of senators and representatives. This statute was
repealed in 1886, and succession to the functions of Presi-
dent by members of the cabinet was provided for in the
following order: Secretary of State, Secretary of the Treas-
ury, Secretary of War, Attorney-General, Postmaster-
General, Secretary of the Navy, and Secretary of the Inte-
rior, provided that the officer designated has been appointed
by the advice and consent of the Senate, fulfills the eligibility
sequirements in the Constitution, and is not under impeach-
ment. A member of the cabinet upon whom the presiden-
tial functions devolve is directed to convene Congress if it
is not in session, and it is declared that he ‘“‘shall act as
President until the disability of the President or Vice-
President is removed or a President shall be elected.”*
No provision is made for a presidential election before
the expiration of the term of the previously elected in-
cumbent, but the way is left open for Congress when
convened to provide for such election. It would, how-
ever, seem unfortunate for Congress to adopt such a
course.

§27. Compensation and Oath of Office of President. 1t
is provided in the Constitution that ‘‘the President shall,
at stated times, receive for his services a compensation
which shall neither be increased nor diminished during the
period for which he shall have been elected, and he shall not
receive within that period any other emolument from the
United States, or any of them.”? The salary of the Presi-
dent is now $75,000, and provision is made for his traveling
expenses not exceeding $25,000. The Vice-President re-
ceives a salary of $12,000.

Before the President enters upon his office he takes the
following oath or affirmation: “I do solemnly swear (or
affirm) that I will faithfully execute the office of President
of the United States, and will, to the best of my ability,

# Actrof Jan, 19, 1886, ch. 4,24 Stat, 1.
-® Art. II, sec. 1, par. 7.
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preserve, protect, and defend the Constitution of the United
States."”*

§28. The President as Commander-in-Chief. *The
President shall be Commander-in-Chief of the Army and
Navy of the United States, and of the militia of the several
States when called into the actual service of the United
States.”? As Commander-in-Chief the President has en-
tire power to direct the disposition of military and naval
forces and to provide for the execution of military cam-
paigns. On the other hand Congress is vested with the
power to raise military and naval forces, to provide for
their discipline and equipment, and to make appropriations
for their maintenance.3 The power to declare war is in Con-
gress,4 but treaties of peace are made by the President by
and with the advice and consent of the Senate.5 In case of
the occupation of hostile foreign territory, or. of hostile
domestic territory, in the event of civil war, the entire
governmental power is in the military authorities, and,
therefore, ultimately in the President as Commander-in~
Chief.¢ TUpon the conclusion of peace the power of Con-
gress over conquered territory becomes supreme, but the
military government may remain in control until Congress
makes other pro‘iiision." In such case, however, its powers
are limited to the mere necessities of the situation, and it has

* Conss. of U. S., art. II, sec. 1, par. 8.

® Ibid., art. II, sec. 2, par. 1. With regard to the militia see secs. 97
and 176. ;

3 Ex parte Milligan (1866) 4 Wallace 2, 139. As to punishment of
offenses committed by those in military service, see sec. 98.

4 Const. of U. S.,art. I, sec. 8, par. 11,

s Ibid., art. II, sec. 2, par. 2. See sec. 33. The Supreme Court
recognized the power of the President by proclamation to declare a
state of war to exist, and later to declare a state of peace, in the case of
our Civil War. The Prize Cases (1862) 2 Black 635; The Protector
(1871) 12 Wallace 700. But see Justice Nelson's dissent in the former
case, and the criticism in Willoughby on the Coustitution, sec. 714.

¢ New Orleans v. Steamship Co. (1874) 20 Wallace 387; Dooley ».
United States (1901) 182 U. S. 222, °

tTexas v. White (1868) 7 Wallace 700; Cross ». Harrison (1853) 16
Howard 164; Santiago v, Nogueras (1909) 214 U. S. 260,
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no general authority to make laws for the territory in
question.” The fact that the country is at war will not
justify the military authorities in arrogating to themselves
the powers of the civil authorities in friendly domestic
territory, where the civil government is duly functioning.
So it was held that during the Civil War a civilian could not
be tried by court martial in loyal territory where the civil
courts were functioning normally.?

§29. The President's Power of Appointment and Removal.
One of the most important and at the same time one of the
most arduous tasks which is put upon the chief executive
results from the provision that

“he shall nominate and by and with the advice and
consent of the Senate shall appoint ambassadors, other
public ministers and consuls, judges of the Supreme
Court, and all other officers of the United States whose
appointments are not herein otherwise provided for, and
which shall be established by law; but the Congress may
by law vest the appointment of such inferior officers as
they think proper in the President alone, in the courts of
law, or in the heads of departments.”

In the next paragraph he is given ‘ power to fill up all vacan-
cies that may happen during the recess of the Senate by
granting commissions, which shall expire at the end of their
next session.””3 Congress has not the power to make
appointments except of its own officers, 4 nor to provide for
appointment by others than those specified above,$ but the
powers and duties of any existing officer may be increased
by Congress.® The Constitution does not define the term
““inferior officers’ as used in the provision above as to ap-
pointments, but Congress has never attempted to exercise

* Dooley v. United States (1go1) 182 U. S, 222. -

* Ex parte Milligan (1866) 4 Wallace 2.

8 Art. II, sec. 2, pars. 2and 3. In section 3 of the same article he is
directed to commission all officers of the United States.

¢ United States v. Ferreira (1851) 13 Howard 40, 51.

8 Ekiu v. United States (1892) 142 U. S. 651, 663.

6 Shormaler g, United States (1893) 147 U. S. 282.

-
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the power given to it as to them except with regard to very
subordinate offices.

The Constitution does not declare how federal officers are
to be removed. It has been held that where Congress has
vested the power to appoint ‘‘inferior officers” in the heads
of departments it may limit the power of removal.* The
question whether Congress could limit the power of the
President to remove officers whom he has appointed alone
or with the Senate’s concurrence was ably debated in the
First Congress, ‘which finally expressly recognized the
President’s right of removal.? The President’s right of
removal was not thereafter interfered with by Congress
until the passage of the tenure of office acts in 1867 and 1869
which did attempt to limit the President’s power in that
regard. These in turn were repealed in 1887, and since then
the original practice has been resumed. At the very outset
of our government the question was discussed as to whether
the power of removal vested in the President or in the Presi-
dent and the Senate. Hamilton in the Federalist, speaking
of the Senate, expressed the opinion that ‘“‘the consent of
that body would be necessary to displace as well as to
appoint.”3 The view has been strongly expressed that the
reasonable interpretation of the Constitution would put the
power in the President and the Senate with regard to all
officers appointed by their joint action.# However, as has

 United States ». Perkins (1886) 116 U. S. 483.

a Sergeant’s Conststutional Law, 413; Story on the Constitution (5thed.),
sec. 1542. ‘Story points out that this action was taken by the Senate by
the casting vote of the Vice-President.

8 The Federalist, No. 77. He goes on to say: “A change of the chief
magistrate, therefore, would not occasion so violent or so general a
revolution in the officers of the Government as might be expected, if
he were the sole disposer of offices. Where a man, in any station, had
given satisfactory evidence of his fitness for it, a new President would be
restrained from attempting a change in favor of a persoh more agree-
able, by the apprehension that the discountenance of the Senate
might frustrate the attempt, and bring some degree of discredit upon:
him." .

4 This view was strongly upheld in argument in the first Congress,
though the majority finally took the opposite view. Serg:ant’s Con-
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been pointed out, the President’s sole authority in this re-
gard was recognized by the First Congress, and this view
has become thoroughly established. But is this power exer-
cised merely by the acquiesence of Congress, and may Con-
gress put limits upon it? It did do so by the tenure of office
acts, and its right to.do so has been strongly supported upon
the ground that the power of removal is not by the Constitu-
tion vested in the President, but can only be implied from
the fact that he is vested with general executive power, or
from his duty to see that the laws are faithfully executed,
while on the other hand Congress is expressly authorized*
to make laws which shall be necessary and proper for carry-
ing into execution all “‘powers vested by this Constitution
in the government of the United States, or in any depart-
ment or officer thereof.”? The Supreme Court has not
passed upon the validity of such congressional legislation.3
It is véry curious that this most potent power of removal,
which is exercised by the President, should rest upon so
unsubstantial a foundation, and that the right of Congress
to control the exercise of this power should still be in
doubt.

§30. The President and His Cabinet. No express provi-
sion is made in the Constitution for administrative depart-
ments or for a presidential cabinet, but the necessity of such
departments is clearly contemplated where it is provided
that the President ‘‘ may require the opinion, in writing, of
the principal officer in each of the executive departments
upon any subject relating to the duties of their respective

stitutional Law 413; Story on the Constitution (5th ed.), sec. 1542. See
United States v. Avery (1867) Deady 204, 212, for the views expressed by
Clay, Webster, and Calhoun. For the arguments in favor of the view
which has been adopted see 1 Kent's Comm. 309 and 310.

8 Const. of U. S., art. I, sec. 8, par. 18,

8 United States v. Avery (1867) Deady 204, quoting Calhoun’sargu-
ment at length. See also 1 Kenl's Comm. 311, note I, Story on the
Constitution (5th ed.), sec. 1543, note a, and Justice McLean’s dissent~
ing opinion in United States v. Guthrie (1854) 17 Howard 284, 305.

8 See the discussion in Fairlie, “ The Administrative Power of the
President,” 2 Mich. L. Rev., 191, 195 ¢t seq.
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offices.””” It is left to Congress to create executive depart-
ments and to define their functions. The heads of these
departments are, however, appointed by the President by
and with the advice and consent of the Senate, and are re-
movable by him at will.? They are, therefore, always of his
political party, and normally his strong supporters. They
have come t0 be known as the President’s ‘cabinet,” and
it has become a thoroughly established practice, dating from
Washington's administration; for the President to call these
officers together for consultation and advice. The Presi-
dent is not bound by their advice, though they undoubtedly
play an important part in determining his policies, but his
power to control the administration of their departments has
become thoroughly recognized.? The President’s cabinet is
at present made up as follows: the Secretary of State, the
Secretary of the Treasury, the Secretary of War, the At-
torney-General, the Postmaster-General, the Secretary of the
Navy, the Secretary of the Interior, the Secretary of Agricul-
ture, the Secretary of Commerce, and the Secretary of Labor.

t Art II,, sec. 2, par. 1. Peletiah Webster in his plan for a federal
government, published in 1783, proposed that there should be ministers
of finance, war, state and foreign affairs, who with three others to be
appointed by Congress from New England, the Middle States, and the
Southern States, respectively, should form an executive council, one of
whose members should be appointed President. See A Memorial in
Behalf of the Architect of Quy+Federal Constitution, by Hannis Taylor,
pp. 36 and 43. In the Constitutional Convention it was proposed that
there be an executive council instead of a single executive. When this
idea was abandoned it was proposed that the Constitution provide for
ministers of state who should act in an advisory capacity. It was finally .
decided that it was better not to seem to weaken the President’s in-
dividual responsibility by making provision in the Constitution for
advisors. Farrand, The Records of the Federal Convention, vol. i, pp
66, 70, 74; vol. ii, pp. 329, 335, 342, 367, 543-

2 See the preceding section.

s It probably was not originally intended that the President should
be the directing head of the executive departments established by
Congress, but through the fact that the heads of those departments are,
his appointees and are removable by him his control of their. administra-
tion and policies has become secure. Goodnow, Comparative Adminss-
frative Law (student’s ed.), vol. i, pp. 62 to 70.

V300 (2. f\_{{.Q\
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\, §31. The President as the Chief Executive. The Constitu~
tion contains the following general provisions: “The execu-
tive power shall be vested in a President of the United States
of America,"” and ‘‘he shall take care that the laws be faith-
fully executed.”* The only other express provisions with
regard to powers and duties which are devolved upon the
President, besides those already considered, have to do with
reprieves and pardons, treaties, giving of information to
Congress with regard to the state of the Union, convening
and adjourning Congress upon special occasions, and receiv-
ing ambassadors and ministers. It will be noticed that
these powers are entirely military and political, except for
the power of appointment of officers, which is shared by the
Senate. It was probably the purpose of the framers of the
Constitution that the President’s powers should be essen-
tially political and military, as enumerated in that docu-
ment, and that he should not have the general direction of
administrative affairs, but that the officers in charge of such
affairs should be under the direction of, and accountable
to Congress. In the very full discussion of the presidential
office in the Federqh'st only those powers and duties which
are expressly enumerated in the Constitution are con-
sidered.? Although Congress in organizing the departments
of foreign affairs and of war, having to do with political
and military affairs, put these departments ynder the direc-
tion of the President, when it came to the formation of the
treasury department and the post- office department it
showed a clear purpose to keep their administration under
its own direction.? ‘But, as has been pointed out in the
preceding paragraph, Congress at the very outset conceded
to the President the power of removing administrative
officers, and this, together with his function of nominating
officers for appointment, and the close relations with heads
of the admxmstratwe departments developed through’

- tArt. 11, sec. x.pa;, 1,and sec. 3.
8 The Federalist, Nos. 67 to 77, particularly No. 69.
3 See the discussion of this point in Goodnow, Pmmples of the Ad-
minisirative Law of the Uniled States, 70 to 82.
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cabinet conferences, has resulted in the accretion to the
presidential office of the power of general direction of all the
vast administrative machinery. Furthermore Congress
has itself by express direction conferred powers and im-
posed administrative duties upon the President in a very
large number of instances.® At the present day the Presi-
dent’s position as chief administrative officer of the federal
government is thoroughly established. Moreover, the
Supreme Court in interpreting his functions has held that,
in his duty to see that the laws including treaties and the
Constitution itself, are faithfully executed, he is not limited
to their enforcement according to their express terms, but -
may direct such acts to be done as reasonably appear to be
necessary for their enforcement in the absence of express
direction. In the case before the court?it appeared that the
President had directed an officer of the department of
justice to protect a justice of the Supreme Court against
threatened attack, although there was no statutory author-
ization for such direction. The court held that it was a
reasonably inferable constitutional duty of the federal
government to protect its officers, and that the President in
the absence of statutory provision might legally give direc-
tion for such protection. In discussing the principle which
was appliéd in the case the court said that it had no doubt
that if robbery of the mail was threatened, or if injury to
forests on the public domains was apprehended, the Presi-
dent, without any statutory authorization, could make pro-
vision for their protection.3

§32. Reprieves and Pardons. By the Constitution the
power is given to the President “to grant reprieves and
pardons for offenses against the United States except in
cases of impeachment.”# It is to be noted that it is only in
cases of offenses against the United States that the Presi-

* Fairlie, *“ The Administrative Powers of the President, 2 Mich. L,
Rev. 190, 203.

2 I'n re Neagle (1890) 135 U. S, 1.

s Ibid. 65.

s Art. I1, sec. 2, par. I,



§32 THE PRESIDENT 69

dent may act under this provision. This power may not be
limited by Congress.* The pardoning power may be exer-
cised at any time after the offense has been committed,
either before or after trial or conviction.? A pardon may be
absolute or may take the form of the remission of part of the
penalty, and it may be granted upon certain conditions.?
The President may also grant general amnesties to classes
of individuals.¢ This fact, however, is held not to exclude
Congress from also passing acts of amnesty, which it has done
in providing by legislation that evidence given by witnesses
in certain proceedings shall not in any way be used against
them.* It has also been the practice of Congress from the
foundation of the government to authorize federal officers
to remit penalties which have been incurred. The Supreme
Court has refused to declare unjustified the long continued
interpretation of the Constitution under which these con-
gressional acts have been assumed to be valid.® In 1916,
in the case of Ex parte United States,” the Supreme Court
decided that there was no inherent power in the federal
courts to suspend sentences, although that power had been
exercised by those courts in a large number of cases. Asa
result of this decision President Wilson granted pardons to
some five thousand persons. The court stated that for the
power to suspend sentences * recourse must be had to Con-
gress whose legislative power on the subject is in the very
nature of things adequately complete.”® A reprieve oper-

'* Ex parte Garland (1866) 4 Wallace 333; United States #. Klein
(1871) 13 Wallace 128.

3 Ex parte Garland (1866) 4 Wallace 333, 380.

8 Ex parte Wells (1855) 18 Howard 307.

4See “The Power of the President to Grant a General Pardon or
Amnesty for Offenses Against the United States,” 8 American L. Reg.
512 and 577.

s Brown v. Walker (1896) 161 U. S. 591, 601.

¢ United States 9. Morris (1825) 10 Wheaton 246; The Laura (1883)
114 U. S. 411,

1242U.5.27. ¢,

8 Ibid. 52. The S.tate decisions on the question of the inherent power
of courts to suspend sentences are conflicting. In the case just cited the
court gives a full collection of the State decisions on both sides of the
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ates in cases of capital punishment to defer to a certain day
the time of execution.

§33. The President's Treaty-Making Power. The lan-
guage of the Constitution on this subject is that the Presi-
dent ‘“‘shall have power, by and with the advice and consent
of the Senate, to make treaties, provided two thirds of the
Senators present concur.”* Under the Articles of Confed-
eration® Congress possessed the sole power of making
treaties, it being necessary for nine States to concur. Inthe
Constitutional Convention there was difference of opinion
as to whether the treaty-making power should be vested in
the President, the Senate, Congress as a whole, or in the
President and the Senate, but the latter view finally pre-
vailed. There was also opinion favorable to a requirement
that two thirds of the whole membership of the Senate
should concur, but this did not meet with the-approval of
the majority of the Convention.? The difficulty which has
often been experienced in getting treaties approved by the
Senate after they have been negotiated may rea.sonably
lead to the belief that even the provision which was adopted
was too cautious, and that a provision for approval by a
majority of the Senate would have been more reasonable,
and workable. There has been some variety of opinion as to
what is meant by the provision that treaties shall be made
by the President * by and with the advice and consent of the
Senate.” Ttis rea.sonably inferable that the drafters of the
-Constitution did intend that the Senate should have a part
in advising with regard to the negotiation of treaties, and it
is significant that President Washington did repeatedly
ask the Senate’s advice in negotiating treaties.+ On the
whole, however, the practice has been otherwise, and most
question. It has been held that the grant to a court of the power to
suspend sentences is not an infringement upon the chief Executive’s
pardoning power. People 9. Court of Sessions (1894) 141 N. Y. 288.

* Art. II, sec. 2, par. 2. The States have no such power. See sec. 171,

3 Art. IX.

3 Story on the Constitution (5th ed.), sec. 1506

4W. H. Dewhurst, *Does the Constitution Make the President Sole
Negotiator of Treaties?"” 30 Yale L. Jour. 478.
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treaties have been presented to the Senate at the conclusion
of negotiations, the Senate being then left to either re-
ject, or to consent unconditionally or with accompanying
reservation or interpretations, or to advise as to such
changes as that body may think desirable. The President
may at any time withdraw a treaty from the Senate’s
consideration. If changes are advised the President may
then enter into further negotiations with regard to them, or
may refuse to ratify the treaty with such changes.”

§34. The Scope of the Treaty-Making Power.* That the
President and Senate cannot by a treaty change the frame-
work of government, established by the Constitution seems
obvious since the Constitution itself provides how it shall
be amended. It also seems clear that the national govern-
ment cannot do by means of a treaty what it is expressly
forbidden in the Constitution to do at all. Thus it would
seem that it could not by treaty abolish the writ of habeas
corpus, or institute bills of attainder, or levy a capitation
tax except in proportion to the census, or tax exports from a
State, or’ give a preference to the ports of one State over
those of another, or provide for titles of nobility.? Nor
could it by treaty establish a state church, or provide for
promiscuous searches, or do away with indictments or jury
trials in criminal cases, or do any of the other things for-
bidden.in the first eight amendments.4

It has never been attempted to directly appropriate public
funds by treaty, but when treaties have called for the pay-

1 Story on the Constitution (5thed.), sec. 1523. Havers. Yaker (1869)
9 Wallace 32.

3 For a fuller treatment of this subject see Crandall, Treaties, Their
Making and Enforcement (2d ed.); Butler, Trealy- Making Power of the
United States; Tucker, Limitations on the Treaty-Making Power; Will-
oughby on the Constitution, chaps. 24 and 25.

sArt. I, sec. 9. ’

4“It would not be contended that it [the treaty-making power]
extends so far as to authorize what the Constitution forbids, or a change
in the character of the government or in that of one of the States, ora
cession of any portion of the territory of the latter without its consent.”
Geofrey ». Riggs (1890) 133 U. S. 258, 267.



72 THE AMERICAN CONSTITUTION §34

ment of sums of money, as in the cases of the Jay treaty,
the treaty for the purchase of Louisiana, and the treaty for
the purchase of Alaska, there has been much discussion as
to whether it is a matter of duty or of discretion on the part
of Congress to make the appropriation called for. The
House of Representatives has consistently held that it is a
matter of discretion®; and even though it should be viewed
as a matter of duty there is no constitutional method for its
enforcement. The same situation exists when a treaty
-contains any other obligation which is not self-executing
}but which calls for congressional action.
< But how far may the President and Senate go in incorpor-
ating into a treaty, which is in terms self-executing, provi-
sions of a character to be within the ordinary field of
congressional legislation, such as provisions with regard to
interstate commerce, the tariff, immigration, and naturaliza-
tion? It is provided in the Constitution that “all bills for
raising revenue shall originate in the House of Representa-
tives.”2? It has been insisted by the House of. Representa-
tives that this excludes all tariff provisions from the treaty-
making powers, and that when treaties contain such provi-
sions congressional action is necessary to put them into
effect, and in this position the House has been supported by
the Senate. It is now the practice to insert in treaties mak-
ing modifications in existing tariffs a dause making such
ychanges dependent upon congressional action.3
~X Outside at least, of provisions with regard to appropria-
tions and taxation it seems clear that treaties may contain
stipulations on subjects with regard to which Congress may
legislate, and that, when such stipulations are so framed as
to go into effect without congressional action, they have the
full force of law, for the Constitution expressly provides that
treaties, as well as laws passed by Congress, “‘shall be the
supreme law of the land.”* Furthermore, it necessarily

* Crandall, Treaties, Thesr Making and Enforcemens, chap. 12,
s Art. I, sec. 7.

8 Crandall, Trealies, Their Making and Enforcement, chap. 13.
4Art. VI, par. 2.



834 THE PRESIDENT 73

follows that, since congressional statutes and treaties stand
upon a parify, the provisions of a treaty which conflict with
the provisions of a previous statute supersede the statutory
provisions. ‘That it was competent for the two countries
by treaty to have superseded a prior act of Congress on the
same subject is not to be doubted; for otherwise the declara-
tion in the Constitution that a treaty, concluded in the mode
provided by that instrument, shall be the supreme law of the
land, would not have due effect.”* But, of course, if a
treaty and federal statute relate to the same subject, the
court will, if possible, give effect to both.? If a treaty may
supersede a federal statute, it follows conversely that a
federal statute may abrogate the provisions of a treaty.
This has been repeatedly determined by the Supreme
Court.? The result of such action is to replace the treaty
provisions by the statute as the law of the land, but the
international obligation created by the treaty still exists,
and its nonfulfillment may, of course, lead to international
complications.

The Articles of Confederation* forbade the individual
States to enter into any treaty without the consent of the
United States, and gave to Congress ‘‘the sole and exclusive
right and power of . . . entering into treaties and alli-
ances.” Nevertheless, the treaty of peace which was made
by Congress with Great Britain was not fully observed by
the States, and Congress was reduced to requesting the
States to repeal their legislation which was inconsistent
with its terms. When the Constitution was adopted it was
determined to meet this situation, and this was done by
declaring that * treat_iﬁ made, or which shall be made, under

s United States r. Lee Yen Tai (1902) 185 U. S. 213, 220. See also
PFoster v. Neilson (1829) 2 Peters 253, 314; Cherokee Tobacco Case
{1870) 15 Wallace 616, 621; Whitney ». Robertson (1888) 124 U, S.
190, 194; Johnson 9. Browne (1907) 205 U. S. 309, 321.

# See the two cases last above cited.

3 Head Money Cases (1884) 112 U.S. 580; Whitney 9. Robertson
(1888) 124 U. S. 190; Chinese Exclusion Cases (1889) 130 U. 8. 581:
Butler, Tseaty-Making Power of the United Slales, sec. 378.

4 Articles VI and IX,
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the authority of the United States, shall be the supreme law
of the land, and the judges in each State shall be bound
thereby, anything in the Constitution and laws of any State
to the contrary notmthstandmg ”* It will be noticed that
this constitutional provision applied to emstmg treaties as
well as treaties which might be made in the future; and it
was almost at once decided by the Supreme Court that its
effect was to make void, without the necessity of any legis-
lative act by the State, all state legislation inconsistent
with the terms of treaties entered into by the federal
government.?

Furthermore, the federal government has undoubtedly
much greater power to affect the internal affairs of the States
by means of treaties than by means of legislation, not-
withstanding some early dicta to the contrary.3 Treaties
made by Congress under the Articles of Confederation dealt
with matters which by the Constitution are excluded from
the field of congressional action, such as the right of aliens
to inherit, to dispose of property, and the like,4 and the
framers of the Constitution undoubtedly had these pro-
visions in mind when they drafted the clause of the Con-
stitution quoted above. The control of the right of aliens
to dispose of or to inherit property is outside the jurisdiction
of Congress and within the jurisdiction of the several States,
but the Supreme Court decided at an early day that treaties
on these subjects would supersede conflicting State legisla-
tion,5 and numerous later cases have confirmed this de-
cision.® A treaty with an Indian tribe by which land is

1 Art. VI, par 2.

a3 Ware v. Hylton (1796) 3 Dallas 199; Fairfax v. Hunter (1813) 7
Cranch 603; Chirac v. Chirac (1817) 2 Wheaton 259; Hauenstein ».
Lynham (1879) 100 U. S. 483. ‘

3 The License Cases (1847) 5 Howard 504, 613; Passenger Cases
(1849) 7 Howard 283, 465; Cherokee Tobacco Case (1870) 11 Wallace
616, 620.

4 Crandall, Treaties, Their Making and Enforcement (2d ed.), 266.

5 Fairfax v. Hunter (1813) 7 Cranch 603.

6See the large number of cases both federal and state collected in
Crandall, Treaties, Their Making and Enforcement (2d ed.), 248 and 250.
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ceded by the Indians and becomes part of the territory of a
State ay prohibit the introduction of liquor into such
territory, and to that extent prevent state legislation on the
subject within that territory.” In 1913 a federal statute was
passed regulating the killing of migratory birds.? This
statute was held unconstitutional in the federal district
courts.> An appeal from these decisions was heard by the
Supreme Court, but decision was suspended pending nego-
tiation of a treaty on the subject with Great Britain, In
1916 a treaty was made with Great Britain by which Great
Britain and the United States agreed to enact legislation
for the protection of the migratory birds which pass back
and forth between the United States and Canada. Legisla-
tion ancillary to this treaty was passed by Congress which is
substantially the same as the statute of 1913. In 1920 the
case of Missouriv. Holland* came before the Supreme Court,
in which the State of Missouri sought to enjoin the enforce-
ment of the legislation ancillary to the treaty on the ground
that it was unconstitutional. In upholding the statute
Justice Holmes said in part5:

“. . . Acts of Congress are the supreme law of the
land only when made in pursuance of the Constitution,
while treaties are declared to be so when made under the
authority of the United States. It is open to question
whether the authority of the United States means more
than the formal acts prescribed to make the convention.
We do not mean to imply that there are no qualifications
to the treaty-making power; but they must be ascertained
in a different way. It is obvious that there may be mat-
ters of the sharpest exigency for the national well-being

s United States 9. Forty-three Gallons of Whiskey (1876) 93- U. S.
188; Dick v. United States (1908) 208 U. S. 340; Clairmount v. United
States (1912) 225 U. S. §51.

8 Act of March 4, 1913, 37 Stat. 828.

3 United States v. Shauver (1914) 214 Fed. 154; United States 0.
McCullagh (1915) 221 Fed. 288.

4252 U_S. 416,

s Ibid., 433 to 435.
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that an act of Congress could not deal with but that a
treaty followed by such an act could, and it is not Jightly
to be assumed that, in matters requiring national action,
‘a power which must belong to and somewhere reside in
every civilized government’ is not to be found. Andrews
v. Andrews, 188 U. S. 14, 33. What was said in that case
with regard to the powers of the States applies with equal
force to the powers of the nation in cases where the
States individually are incompetent to act. . . . The
treaty in question does not contravene any prohibitory
words to be found in the Constitution. The only ques-
tion is whether it is forbidden by some invisible radiation
from the general terms of the Tenth Amendment. We
must consider what this country has become in deciding
what that Amendment has reserved.

“Here a national interest of very nearly the first magni-
tude is involved. It can be protected only by national
action in concert with that of another power. The sub-
ject-matter is only transitorily within the State and has
no permanent habitat therein. But for the treaty and the
statute there soon might be no birds for any power to deal
with. We see nothing in the Constitution that compels
the government to sit by while a food supply is cut off
and the protectors of our forests and our crops are de-
stroyed. Itisnot sufficient to rely upon the States. The
reliance is vain, and were it otherwise, the question is
whether the United States is forbidden to act. We are of
-opinion that the treaty and statute must be upheld.”

\l The sound doctrine with regard to the treaty power seems
to be this, that the national government may by treaty
deal with any matter which is an appropriate subject of
international agreement, as long as it does not contravene
any express prohibition in the Constitution, and that sucha
treaty and legislation in pursuance of it are the supreme law
of the land, though they deal with matters which are ordi-
narily reserved to the States, and to which the ordinary pow-
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ers of Congress do not extend. If this were not so such
matters could not be adequately dealt with, since the States
are expressly excluded from the field of international rela-
tions. In the early days of the Republic Calhoun, who be-
came so strong a States’ Rights advocate, in the course of
congressional debate, expressed himself on the subject of
the treaty-making power with great force and lucidity, as
follows™:

*¢ *‘The enumeration of legislative powers in the Constitu-
tion has relation then, not to the treaty power, but to the
powers of the State. In our relation to the rest of the
world the case is reversed. Here the State disappears.
Divided within, we present the exterior of undivided
sovereignty. The wisdom of the Constitution appears
conspicuous. When enumeration was needed, there we
find the powers enumerated and exactly defined; when
not, we do not find what would be vain and pernicious.
Whatever, then, concerns our foreign relations; whatever
requires the consent of another nation, belongs to the
treaty power; can only be regulated by it; and it is com-
petent to regulate all such subjects; provided, and here
are its true limits, such regulations are not inconsistent
with the Constitution. If so they are void. No treaty
can alter the fabric of our government, nor can it do that
which the Constitution has expressly forbade to be done;,
nor can it do that differently which is directed to be done
in a given mode, and all other modes prohibited.”

§35. The President's Power to Direct International
Affairs.* The President as chief executive of the mation
has exclusive control of diplomatic relations with foreign
nations, which are carried on through the Secretary of

% Annals, 14th Cong., 15t Sess., 531. See Crandall, Treaties, Their
Making and Enforcement (2d ed.), 246.

* For fuller treatment of this subject see Butler, Treaty-Making Power
of the United States; Crandall, Treaties, Their Making and Enforcement
(2 ed.), chaps 8 and 9; Moore, * Treaties and Executive Agreements,” 20
Political Sc, Quart. 385,
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State. This vests in him the power to largely shape our
foreign policy and our relations with other countries. Also,
as commander-in-chief of the army and navy he necessarily
has power to deal with other governments with regard to
military affairs. Under this latter authority he can make
agreements with other powers with whom we are codper-
ating as to-the disposition of military forces. Under this
authority, also, the President has entered into agreements
with Great Britain with regard to the reduction of naval
forces on the Great Lakes, and with Mexico for reciprocal
rights to cross the international boundary in pursuit of
hostile Indian bands.® Under his military power the Presi-
dent clearly has the right to agree to terms of armistice, and
to make preliminary arrangements for the negotiation of
treaties. Such preliminary arrangements may of themselves
be of the greatest importance, as where, at the close of the
war with Spain, it was agreed, as a preliminary to the
negotiation of the treaty of peace, that Spain should relin-
quish its claim’ to sovereignty over Cuba, and cede Porto
Rico to the United States. At the close of the Boxer up-
rising in- China the whole situation was adjusted by a
“protocol” as a condition of the withdrawal of military
forces without any subsequent formal treaty. To this pro-
tocol the United States was a party. It is probable that
in this instance the President overstepped his constitutional
‘powers, the international situation being so complicated as
to make the negotiation of formal treaties practically
impossible. Under his general power as chief executive the
_President may meet a particular exigency by an informal
arrangement for a modus vivendi, pending formal action by
treaty.? The President has frequently, under his general
power to conduct diplomatic correspondence entered into
agreement for the settlement of claims by American citizens
against foreign countries, though he has not attempted in
this way to settle claims of foreigners against the United
* Crandall, Treaties, Thesr Making and Enforcement (2d ed.), 102 and
I05.
fButler, Treaty-Making Power of the United Siaes, vol. i, p. 369.
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States, nor of the United States Government against other
countries.”

Treaties themselves may provide for the settlement by
executive agreement of certain questions which may arise
under them, er for final action by the President in consumma-
tion of the treaty. This has occurred with special frequency
in connection with treaties for the settlement of boundary
disputes.® So arbitration treaties may leave to the Presi-
dent the submission of controversies to arbitration, and the
arrangements for their settlement. In 1904 and 1905 Mr.
Hay negotiated a number of arbitration treaties containing
provisions that in each case *“the high contracting parties
before appealing to the permanent court of arbitration,
shall conclude a special agreement defining clearly the matter
in dispute and the scope of the power of the arbitrators, and
fixing the period for the formation of the arbitral tribunal
and the several stages of the procedure.” The Senate
changed the word ** agreement” to *‘treaty,” Because it was
not willing to have matters submitted to arbitration with-
out its concurrence, and President Roosevelt refused to
submit the treaties in their altered form to the other con-
tracting parties on the ground that nothing would be gained,
since in each case a treaty for submission to arbitration
would have to be negotiated.?

Subjects which are within the legislative jurisdiction of
Congress may frequently touch upon or affect international
relations, and in such cases it is competent for Congress to
delegate to the President power with regard to such rela-
tions. So in dealing with international commerce Congress
may give to the President authority to declare embargoes,
and in levying tariffs it may vest in the President the power
to suspend or enforce duties in his discretion in order to
procure reciprocal benefits in other countries. Congress has

* Moore, “Treaties and Executive Agreements,” 20 Palitical Sc.
QOnart. 385, 408 to 414.

3 Crandall, Treaties, Thesr Making and Exforcement (2d ed.), 117.

3 Ibid., 119; Moore, “ Treaties and Executive Agreements,” 20 Polili-
cal Sc. Quart. 385.
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giventhe President authority tomake agreements with other
governments as to copyrights and patents, and has author-
ized the Postmaster General, under the President’s direction
to enter into postal agreements.® It is thus apparent that
the President has extensive power not only to affect inter-
national policy, but to enter into agreements with regard to
international relations without the concurrence of the
Senate.

§36. International Extradition. The State authorities
have no constitutional right to surrender fugitives demanded
by foreign governments. Such matters are within the field
of international relations, and should therefore be dealt
with by the national government.? Where there is no
treaty involved the surrender of fugitives is not a matter of
duty recognized by international law, but merely a matter of
‘comity.? Without a treaty or legislation on the subject the
President has held himself unauthorized to make such a
surrender,* a’ﬁd it is the general view that he has no such
inherent powet’s Treaties on the subject are now very
general. In Uniled States v. Rauscher® there was presented
to the Supreme Court of the United States the question
whether, when a person has under a treaty been extradicted
from a foreign country charged with a certain crime, he may
be tried for a different crime. The decisions in the lower
federal courts and in the State courts had been conflicting,
although most of them had answered the question in the
negative. A negative answer had also been given by most -
of the writers on the subject. Extradition treaties are part
of the law of the land, and the court held that the fair intent

x See the full discussion of this subject in Crandall, Treaties, Their
Making and Enforcement, chap. 9.

# See sec. 208. ) :

3 Moore, Exiradition, secs. 9 to 15; W. E. Hall, Inlernational Law (7th
ed.), 58 to 60; Stockton, Oullines of International Law, 189; Hershey, .
Essentials of International Law, 263 to 264.

4 Holmes v. Jennison (1840) 14 Peters 540, 541.

s Moore, Exiradiiion, secs. 16 to 27; Butler, Treaty-Making Power of
dre United States, secs. 433 t0 435.

o (1886_)‘ 119 U, 8. 407.
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of such treaties is that the fugitive *shall be tried only for
the offense with which he is charged in the extradition pro-
ceedings and for which he was delivered up, and that if not
tried for that, or after trial and acquittal, he shall have a
reasonable time to leave the country before he is arrested
upon the charge of any other crime committed previous to
his extradition.”* But the court also decided at the same
session that if a fugitive has been kidnapped in a foreign
country and brought into the State against whose laws he
has offended, although there is an extradition treaty with
the country from which he was taken, the federal courts can
give him no relief, for no constitutional, statutory, or treaty
rights are thereby violated.?

§37. The President’s Part in Law Making. The Con-
stitution directs that the President “shall from time to time
give to the Congress information of the state of the Union,
and recommend to their consideration such measures as he
shall judge necessary and expedient.”s We ha¥e as a result
of this direction the * presidential messages® submitted by
our chief executive to Congress. Washington and John
Adams read or spoke their messages, but Jefferson started
the practice of sending his messages to be read by the clerk,
and this practice was continued by all subsequent Presi-
dents until Wilson reverted to the practice of delivering his
messages in person. Although the President plays no direct
part in initiating legislation, the part he plays in suggesting
necessary laws is very important. Also, through his power
of appointment he can domuch to bring pressure to bear upon
members of Congress in favor of legislation which he desires.

It is, however, through the veto power that the President
exerts a direct, and by far the greatest influence upon law
making. On this point the Constitution provides¢:

tIbid., 424. Followed in Cosgrove v. Winney (1899) 174 U. S. 64.
Compare with the law under interstate rendition, sec. 213.

¢ Ker o. Illinois (1886) 119 U. S. 436. Compare with the law under
fnterstate rendition, sec. 212.

8 Art, II, sec. 3. :

4Art. I, sec. 7, pars. 2 and 3.
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“Every bill which shall have passed the House of Repre-
sentatives and the Senate shall, before it becomes a law,
be presented to the President of the United States; if he
approve, he shall sign it, but if not, he shall return it,
with his-objections, to that House in which it shall have
originated, who shall enter the objections at large on their
journal, and proceed to reconsider it. If after such recon-
sideration two thirds of that House shall agree to pass the
bill, it shall be sent, together with the objections, to the
other House, by which it shall likewise be reconsidered;
and if approved by two thirds of that House it shall
become a law. But in all such cases the votes of both
Houses shall be determined by yeas and nays, and the
names of the persons voting for and against the bill shall
be entered on the journal of each House respectively.
If any bill shall not be returned by the President within
ten days (Sundays excepted) after it shall have been
presented to him, the same shall be a law in like manner
as if he had 'signed it, unless the Congress by their ad-
journment prevent its return;in which case it shall no
be a law. :

“Every order, resolution, or vote to which the concur-
rence of the Senate and House of Representatives may be
necessary (except on a question of adjournment) shall be
presented to the President of the United States; and be-
fore the same shall take effect shall be approved by him,
or being disapproved by him, shall be repassed.by two
thirds of the Senate and the House of Representatives,
according to the rules and limitations prescribed in the
case of a bill.”

This provision does not apply to proposed amendments to
the Constitution,® nor has the second paragraph quoted
been interpreted as applying to any action of Congress
except such as is “‘mecessary” to legislation.* In the

 See sec. I9.
s Story on the Constitulion (5th ed.), sec. 892; Willoughby on the
Constitution, sec. 254; 25 R. C. L. 886. .
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Constitutional Convention it was debated whether the veto
of the President should be absolute or qualified, whether the
veto power should be vested in the President alone or in the
President and the Supreme Court, and whether, if a quali-
fied power of veto were to be vested in the President, it
should be overcome by a two thirds or a three fourths vote
of Congress.* The provision which was finally adopted is
moderate, and has, on the whole, proved wise and useful.
Though the first Presidents exercised the power only when
they thought that the legislation in question was uncon-
stitutional, Presidents since the day of Jackson have not
hesitated to veto measures which they thought were unwise.
President Grant in his annual message of December 1, 1873,
recommended an amendment to the Constitution permit-
ting the President to veto part of a bill without vetoing
all of it. This recommendation was not acted upon by
Congress, but the agitation for such a change in the Con-
stitution continues, and such an amendment is'most desir-
able. A number of our state constitutions contain such a
provision.

As is shown by the constitutional provision quoted above,
a congressional enactment may become a law without the
concurrence of the President if he fails to return it within
ten days, Sundays excepted, unless Congress has adjourned
within that period, in which case the act does not become a
law through the President’s inaction. It has been held by
the Supreme Court that the President may constitutionally
sign a bill during a congressional recess.? The court in that
case expressly declined to pass upon the question whether
a bill may be signed by the President after Congress has
adjourned. Lincoln did in fact sign a bill after Congress
had adjourned, but the Judiciary Committee of the House
of Representatives expressed its view that this was contrary
to the intention of the Constitution. The House, however,
took no action on this committee report, but at the next ses-
sion Congress passed an amendment to the law so signed ap=

s Story on the Constitution (5th ed.) secs. 881 to 891.

8 La Abra Silver Mining Co. ». United States (1899) 175 U. S. 423.
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parently recognizing its validity.* Monroe and Cleveland’
both decided not to sign bills after adjournment, which had
been overlooked while Congress was in session.? President
Wilson, however, upon the advice of his Attorney-General
signed eight bills after the adjournment of Congress in
June, 1920.3 State constitutions often make provision for
the signing of bills by the governor within a given period
after the State Legislature has adjourned, but where there
is no such provision the preponderant view is that a signing
after adjournment is valid.4

§38. The President's Power to Convene and Adjourn the
Houses of Congress. The Constitution declares that *‘Con-
gress shall assemble at least once in every year, and such
meeting shall be on the first Monday in December, unless
they shall by law appoint a different day.”s No different
day has been appointed. It is further provided, however,
that the President “may, on extraordinary occasions, con-
vene both houses, or either of them, and in case of disagree-
ment between them with respect to the time of adjournment
he may adjourn them to such time as he may think proper.” ¢
The President’s power to adjourn Congress is confined to the
single contingency named, and has never been exercised.
On the other hand, his power to summon Congress in special
session has been frequently made use of.

§39. Suspension of the Writ of Habeas Corpus. Among
the prohibitions contained in the first article of the Constitu-
tion is one to the effect that ‘‘the privilege of the writ of

1 An elaborate argument in favor of the validity of statutes signed by
the President after the adjournment of Congress will be found in the
decision in United States 9. Alice Weil (1894) 29 Ct. Cl. 526.

2 Renick, " The Power of the President to Sign Bills after the Adjourn-
ment of Congress, "’ 32 American L. Rev. 208.

3See F. Rogers, “The Power of the President to Sign Bills after
Congress Has Adjourned,” 30 Yale L. Jour. 1, for a defense of this
procedure,

4 Barnett, “The Executive Control of Legislation,” 41 American L.
Rev., 215, 230 et seg.

5 Art. I, sec. 4, par. 2.

6 Art, II, sec. 3.
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habeas corpus shall not be suspended, unless when in cases
of rebellion or invasion the public safety may require it."”’*
Since this provision is contained in the article dealing with
the legislative branch of the government, it is fair to presume
that the right to suspend the use of the writ was intended to
be vested in Congress. During the Civil War Lincoln was
advised by his attorney-general that he might suspend the
privilege of the writ by executive order, and he proceeded
to do so. Chief Justice Taney of the Supreme Court ex-
pressed his opinion as being against the right of the Presi-
dent to exercise this power, and his view has been generally
accepted as correct, although the contrary view had its
strong supporters at.the time.?

§40. Impeachment.? The provisions of the Constitution
relative to impeachment are as follows:

“The House of Representatives . . . shall have the
sole power of impeachment.4 ]

*“The Senate shall have the sole power to try all impeach-
ments. When sitting for that purpose, they shall be on
oath or affirmation. When the President of the United
States is tried, the Chief Justice shall preside: and no
person shall be convicted without the concurrence of
two thirds of the members present.

*Judgment in cases of impeachment shall not extend
further than to removal from office, and disqualification
to hold and enjoy any office of honor, trust, or profit under

3 Art I, sec. 9, par. 2.

*Ex parte Merryman (1861) Taney’s Rep. 246. See also Ex parte
Benedict (1862) Fed. Case No. 1, 292. Slory on the Constitution (5th
ed.), sec. 1342, n.; Willoughby on the Constitution, sec. 738, and articles
there cited.

3 See for fuller discussions of this subject Raule on the Constitution,
209 to 219; Story on the Constitution (5th ed.), secs. 781 to 813; D. Y.
Thomas, * The Law of Impeachment in the United States,"” 2 Amer. Pol.
Sc. Rev. 378; W. Brown, * The Impeachment of the Federal Judiciary,"
26 Horv. L. Rev. 684; W. A. Estrich, “ The Law of Impeachment,” 20
Case and Comment 454; Beveridge's Life of Jokn Marshall, vol. iii, chap. 4,
with regard to the trial of Justice Chase.

4Art. I, sec. 2, par. 5.
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the United States; but the party convicted shall, never-
theless, be liable and subject to indictment, trial, judg-
‘ment, and punishment, according to law.*

“ The President, Vice-President, and all civil officers of
the United States shall be removed from office on im-
peachment for and conviction of treason, bribery, or
other high crimes and misdemeanors.”?

According to the English practice at the time of the
adoption of the Constitution any subject of the king was
liable to impeachment, whether he occupied an official
position or not. It seems probable, however, that the Con-
stitution, in declaring that *the President, Vice-President,
and all civil officers of the United States shall be removed
from office on impeachment,” was intended to limit this
proceeding to such officers.3 Senator Blount was impeached
in 1797, but before his impeachment he had been expelled
from the Senate. He pleaded to the jurisdiction of the
Senate on the ground that Senators are not civil officers
within the meaning of the Constitiution, and that, further-
more, he was no longer: a member of the Senate. His plea
to the jurisdiction was upheld, and this vote has been inter-
preted as a declaration that members of Congress are not
subject to impeachment.4 This position is supported by
the fact that the Constitution itself distinguishes members
of Congress from civil officers, where it declares that “no
Senator or Representative shall, during the time for which
he was elected, be appointed to any civil office under the
authority of the United States, which shall have been
created, or the emoluments whereof shall have been in-
creased during such time; and no person holding any office
under the United States shall be a member of either house

1 Art. I, sec. 3, pars. 6 and 7.

s Art, II, sec. 4.

s The Federalist, No. 65.

4 Sergeant, Constitutional Lew, 376; D. Y. Thomas, “The Law of
Impeachment in the United States,” 2 Amer. Pol. Sc. Rev., 378, 386;
W. A. Estrich, “The Law of Impeachment,” 20 Case and Commeni,

454, 459-
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during his continuance in office.”* It seems equally® clear
that officers of the army and navy are not civil officers
within the intendment of the constitutional provisions as to
impeachment,

The first grounds for impeachment which were agreed to
by the Constitutional Convention were *‘malcondirct or
neglect in the execution of his office.”? The Committee of
Detail seems to have favored using the words ‘“‘treason,
bribery, or corruption.”3 In debate *treason, bribery, and
maladministration’ was suggested, but this was thought to
be too indefinite, and finally the present words, ““treason,
bribery, or other high crimes and misdemeanors” were
agreed to.4 It is clear from the impeachment trials which
have been held that it is not necessary to charge the defend-
ant with acts which would constitute indictable offenses
under the federal statutes. What are such high crimes and
misdemeanors as to justify conviction is a question which
the Senate will determine in each case, and from their deter-
mination there is no appeal. However, it seems safe to say
that, on the one hand, there should not be a conviction ex-
cept upon proof of wilful or corrupt misconduct in office,
or of acts which are otherwise criminal in character, but that
on the other hand, under English parliamentary precedents
the acts charged need not be such as to duplicate any crime
previously defined and punished by courts of law.5

Although most of the acts charged in the nine impeach-
ment trials held under our Federal Constitution® are acts
of official misconduct, it is safe to say that failure on the part
of an officer to perform his official duties, or acts outside of

1 Art. I, sec. 6, par. 2.

2 Farrand, The Records of the Federal Convention, vol. i, p. 9o.

3 Ibid., vol. ii, p. 172.

4 Ibid., vol. ii, p. 550.

s Slory on the Constitution (S5th ed.), secs. 796 to 800; W. Brown, “The
Impeachment of the Federal Judiciary, " 26 Harv. L. Rev., 684, 689 to 699;
D. Y. Thomas, *The Law of Impeachment in the United States,” 2
Amer. Pol. Sc. Rev., 378.

¢ For a synopsis of these cases see W. Brown, *“The Impeachment of
the Federal Judiciary,” 26 Harv. L. Rev., 684, 699 to 705,
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his official duties, which meet the test suggested above and
show an unfitness for office, are sufficient to support an
impeachment.®

William W. Belknap when Secretary of War was accused
of accepting part of the profits of an army post tradership
from a trader whom he had appointed. He resigned, and his
resignation.was accepted by the President before he was
impeached. When impeached he pleaded to the jurisdiction
of the Senate on the ground that at the time of impeachment
he was no longer a civil officer of the United States. This
point was decided against him by a majority of less than
two thirds,? but upon the final vote he was acquitted, a
majority of the Senators voting for acquittal doing so on
the ground that in their opinion the Senate had no jurisdic-
tion. In 1912 Judge Archbald of the United States Circuit
Court, designated a member of the Commerce Court, was
impeached by the House, the first six articles setting forth

* Senator Blount was charged with conspiracy to promote hostile
expeditions against Spanish possessions, and to stir up certain Indian
tribes. One of the charges against President Johnson was that he made
inflammatory speeches against Congress. = Judge Humphreys was con-
victed on charges not only of treasonable conduct, but of refusing to
perform the functions of his office. One of the charges against Judge
Swayne was that he resided outside of his judicial district in violation of
the statute. In the impeachment of Judge Archbald one of the counts
was that he made a trip abroad at the expense of a magnate of large
corporate interests. To be sure the only ones among these persons who
were convicted were Judge Humphreys and Judge Archbald, and the
latter was not convicted on the charge referred to, but in none of the
cases does it appear that the charges noted were held to be outside of
the scope of impeachment proceedings. See W. Brown, * The Impeach-
ment of the Federal Judiciary,’ 26 Harv. L. Rev., 684, 692 and 699 to
705.

¢ The presiding officer ruled that the Senate’s jurisdiction was sus-
tained. Upon a resolution to proceed with the trial as upon a plea of
not guilty the result was 21 yeas, 16 nays, 36 not voting. In the trial of
President Johnson evidence was admitted fifteen times when less than
two thirds voted for its admission. D. Y. Thomas, “ The Law of Im-
peachment in the United States,” 2 Amer. Pol. Sc. Rev., 378, 389, 390.
It seems to be a fair deduction that questions preliminary to the final
vote may be decided by a majority instead of a two thirds vote.
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alleged misconduct while a member of the Commerce Court,
and counts seven to twelve being based upon-actsalleged to
have been done while a United States District Judge, an
office held by him immediately before he was appointed
circuit judge. Though he was convicted on the first six
counts and on the thirteenth (a blanket) count,*he was
acquitted on all of the counts charging misconduct while a
district judge. The conduct of the Senate in these two trials
would seem to show a persistent feeling in that body that a
person is not impeachable after his term of office has come
to an end by expiration or resignation.* Whether an officer
can be convicted upon impeachment for acts done before
he entered upon his office is a question which has not been
raised in federal proceedings. Governor Sulzer of New
York, however, notwithstanding the strenuous objections of
his counsel, was convicted and removed from office on counts
charging him with having made and verified.an incorrect
statement of his campaign receipts and expenditures before
entering upon his office.? .

* As to the precedents in State trials see D. Y. Thomas, “ The Law of
Impeachment in the United States,” z Amer. Pol. Sc. Rev., 378, 390;
W. A, Estrich, * The Law of Impeachment,” 2o Case and Comment, 434,
459.

3W. A. Estrich, “The Law of Impeachment,” 20 Case and Comment,
454, 458. The possibility of a President’s corrupting his electors was
particularly mentioned in the Constitutional Convention as a reason
for impeachment. Farrand, The Records of the Federal Convention, vol.

ii, p. 69.



CHAPTER V
THE JUDICIARY

§41. Constitution and Tenure of the Federal Judiciary.
The third article of the Constitution deals with the judi-
ciary, and the first section of that article is as follows:

“The judicial power of the United States shall be vested
in one Supreme Court, and in such inferior courts as the
Congress may from time to time ordain and establish.
The judges, both of the Supreme and inferior courts,
shall hold their offices during good behavior, and shall at
stated times receive for their services a compensation
which shall not be diminished during their continuance
in office.?

t Article IX of the Articles of Confederation contained the following
provisions:
¢ The United States in Congress assembled, shall have the sole and
exclusive right and power of . . . appointing courts for the trial of
piracies and felonies comnutted on the high seas and establishing
courts for receiving and determining finally appeals in all cases of
captures, provided that no member of Congress shall be appomted a
judge of any of the said courts.
“ The United States in Congress assembled shall also be the last
" resort on appeal in all disputes and differences now subsisting or that
hereafter may arise between two or more States concerning boundary,
jurisdiction, or any other cause whatever; . . .”

Then follow rather elaborate provisions for the choosing of a court in
each instance for the hearing of such disputes. Similar provision was
also made for the settlement, after the determination of the jurisdiction
over territory claimed by two States, of the right of individuals claiming
title to the same land under grants from the different States. For an
enumeration of the cases and disputes which arose under these provisions
see 131 U. S., Appendix, pp. xix to Ixiii,

g0 o
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The Constitution expressly vests in the President, by and
with the advice and consent of the Senate, the power to
appoint Justices of the Supreme Court.* As we have seen
he is also given like authority to appoint all other officers of
the United States, except that * Congress may by law vest
the appointment of such inferior officers, as théy think
proper, in the President alone, in the courts of law, or in
heads of departments.”? It is very doubtful if the latter
provision would apply to any members of the federal ju-
diciary,? and certainly there has never been any attempt to
apply it to them. The original Judiciary Act of 1789 pro-
vided for a Supreme Court to be composed of a Chief Jus-
tice and five Associate Justices. In 1807 the appointment of
a sixth Associate Justice was authorized, in 1837 the Presi-
dent was authorized to appoint two additional Associate
Justices, and in 1863 he was authorized to increase the
number of Associate Justices to nine. In 1866 it was pro-
vided by statute that the number of Associate Justices
should be reduced to six by not filling vacancies as they
should occur. After two Justices had died it was enacted in
1869 that the Supreme Court should thereafter consist of a
Chief Justice and eight Associate Justices, and this statute is
still in force.# The members of the federal judici-
ary hold their positions during good behavior, and are only
removable by impeachment.$

The original Judiciary Act of 1789 divided the country
into thirteen districts with a District Court in each, and
grouped these districts into three circuits, providing that a
Circuit Court should be held twice yearly in each district,
which should be held by two Justices of the Supreme Court
and by the District Judge. Since that time the number of
districts has increased to nearly eighty, and the number of
circuits has been increased to nine, each member of the
Supreme Court being assigned to a circuit. Just before
Jefferson took office the Federalist Congress passed an act

1 Art, II, sec. 2, par. 2. ‘s Ibid. )
8 See sec. 29. 4131 U. S, Appendix, p. xi.
8 See sec. 40.
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for the rearrangement of circuits, and for the appointment of.
a Circuit Judge for each circuit, thus relieving the Supremée
Court Justices of the duty of sitting as Circuit Judges.
Among the last of President Adams’s duties was the filling
of these judicial positions. However, immediately after
Jefferson took office, supported by a Republican Congress,
thisact wasrepealed.* Laterlegislation provided for atleast
one Circuit Judge in each circuit. The Circuit Courts had
both original and appellate jurisdiction. In 1891 Circuit
Courts of Appeals were established in each circuit in order to
relieve the Supreme Court of a part of its ever increasing
burden. This court has only appellate jurisdiction. Inixgix
the Circuit Courts were abolished.? At present, therefore,
the federal judicial machinery consists of the Supreme Court,
the Circuit Courts of Appeals and the District Courts, to-
gether with the Court of Claims, and the Supreme Court
and Court of-Appeals of the District of Columbia.*

§42. Original Jurisdiction of the Supreme Court of the
United States. The Constitution provides that “In all
cases affecting ambassadors, other public ministers and
consuls, and those in which a State shall be a party, the
Supreme Court shall have original jurisdiction.”4 By
statute the Supreme Court is given exclusive jurisdiction of
suits against ambassadors or other public ministers and
their domestics, and original but not exclusive jurisdiction
of all suits brought by ambassadors or other public minis-
ters, or to which a consul or vice-consul is a party.$

1 See the very interesting account in Beveridge's Life of John Mar-
shall, vol. iii, chap. 2.

2 A Commerce Court was provided for by act of June 18, 1910, 36
Stat. 539, but was abolished by act of Oct. 22, 1913, chap. 32, 38 Stat.
208.

3 Such tribunals as the District Courts of Alaska, the Canal Zone,
Hawaii, and Porto Rico, the Supreme Court of the Philippines, The
United States Court for China, and the Interstate Commerce Com-
mission, are not treated as federal courts to which the constitutional
provisions apply, but rather as agencies of Congress. American Ins. Co.
9. Cantor (1828) 1 Peters 511.

4 Art. ITI, sec. 2, par. 2. s Judicial Code, sec. 233.
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‘l It was thoroughly established at the time of the adoption
of the Constitution that the States could not be sued with-
out their consent.” When it was provided in the Constitu-
tion that “the judicial power shall extend . . . to con-
troversies . . . between a State and citizens of another
State,”? and the Supreme Court was given jurisdiction of
cases to which a State is a party, there was probably no
intention to allow a State to be sued by a citizen of another
State. Neither Hamilton? nor Marshall4 thought that such
a right was given. Very soon after the foundation of our
government, however, the Supreme Court took the opposite
view and upheld an action against the State of Georgia.s
This led to wide popular protest which resulted in the
adoption in 1798 of the Eleventh Amendment, which is as
follows:

*The judicial power of the United States shall not be
construed to extend to any suit in law or Equity, com-
menced or prosecuted against one of the United States
by citizens of another State, or by citizens or subjects of
any foreign State.”

\/ The clear purpose of this Amendment cannot be evaded
by citizens of one State, having claims against another
State, assigning such claims to their own State, as long as
the citizens remain the real parties in interest, and the
assignment is made merely to constitute the State the
nominal party of record.® Though the Constitution con-

* The Federalist, No. 81. Though technically the British king is not
suable, the petition de droit and the monstrans de droit do in fact give the
subject complete redress. Black. Comm., vol. i, p. 243 vol. iii, p. 256.

8 Art, 111, sec. 2, par. 1.

3 The Federalist, No, 81.

+3 Elliot's Debales, 555. See Madison's view to the same effect,
ibid., 533.

s Chisholm 9, Georgia (1793) 2 Dallas 419, Justice Iredell dissenting.

¢ New Hampshire ». Louisiana (1883) 108 U. S. 76. The fact that a
State is a stockholder in a defendant corporation does not prevent suit
being brought against such corporation. Bank of United States s.
Planters Bank of Georgia (1824) 9 Wheaton 9o4.
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tains no statement on the subject, it is well established that
the United States cannot be sued without its consent either
by a citizen,® or by a State,? and that a State cannot be
sued by one of its own citizens even when a constitutional
point is raised.s

Even though a State impairs the obligation of a contract
or takes property without due process of law it cannot be
sued. On the other hand the mere fact that a person is
an officer of a State does not protect him from liability for
the infraction of the law. But suppose an officer acts or
refuses to act under authority of a state statute which it is
claimed is unconstitutional, does a resulting action against
him infringe the Eleventh Amendment? It was early
decided that an action against a governor in his official
capacity to compel him to act upon behalf of the State is
forbidden.4 An action against a state officer has been
treated as in- effect an action against the State when its
result would be to compel the State to specifically perform
a contract.5 The same is true when the action is against
an officer in possession of property, but its result will be to
determine the #itle to such property, which is claimed by the
State and by the plaintiff. ¢
N But the Supreme Court has said that a suit against
officers of a State

‘““whether brought to recover money or property in the
hands of such defendants, unlawfully taken by them in
behalf of the State, or for compensationin damagesorin a
proper case where the remedy at law is inadequate, for
an injunction to prevent such wrong and injury, or for
a mandamus in a like case, to enforce upon the defend-
‘ant the performance of a plain legal duty, purely min-

t United States v. Clarke (1834) 8 Peters 436. United States v. Lee
(1882) 106 U. S. 196, 205 et seq.

1 Kansas ». United States (1907) 204 U. S. 331, 341, 342.

s Hans v. Louisiana (1889) 134 U. S. 1.

4 Governor of Georgia v. Madroza (1828) 1 Peters 110.

s Louisiana 9. Jumel (1882) 107 U. S. 711,

6 Stanley ». Schwalbey (1896) 162 U. S. 255.
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isterial, is not within the meaning of the Eleventh
Amendment an action against the State.”’*

On the principle here stated officers have been enjoined
from enforcing statutory rates which were unconstitutional, >
and from enforcing rates under a statute which imposed
such heavy penalties for breaches of its provisions that it
was held to deny the equal protection of the laws,3 and from
cancelling as directed by statute certificates of sale of swamp
land previously legally acquired from the State.4 In
Hartman v. Greenhows the Supreme Court held that manda-
mus would issue to compel the treasurer of Virginia to re-
ceive coupons in payment of taxes. In Poindexter v.
Greenhow$ the plaintiff was allowed to recover damages in
trespass for property taken by an officer of the State under
the authority of an unconstitutional statute, and in the
early case of United States v. Pelers? recovery was allowed
of money in the hands of a state officer which had been
improperly taken by him. It has been held that an action
of ejectment may be maintained against an agent of the
government for land which he claims to hold on behalf of
the State, as long as the action will not conclude the
question of the State’s title.®

It has been declared that when the federal government
brings an action against an individual it so far waives its
exemption from suit that legal and equitable set-offs may be
presented by the defendasit?®; and when a State brings suit
in a state court against an individual and gets judgment,
an appeal in such action may be taken by the defendant
to the Supreme Court on constitutional points.*®

s Pennoyer v. McConnaughy (1891) 140 U. S. 1, 10.

? Reagan v. Farmers' L. & T. Co. (1894) 154 U. S. 362; Smyth v
Ames (1898) 169 U. S. 466,

3 Ex parte Young (1908) 209 U, S. 123.

4 Pennoyer v. McConnaughy (1891) 140 U. S. 1.

§ (1880) 102 U. S. 672. 6 (1884) 114 U. S. 270.

7(1809) 5 Cranch 115.

8 United States v. Lee (1882) 106 U. S. 196.

® The Siren ». United States (1868) 7 Wallace 152.

¥ Cohens 9. Virginia (1821) 6 Wheaton 264.
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By force of the Judicial Code® the Supreme Court has

‘‘exclusive jurisdiction of all controversies of a civilnature
where a State is a party except between a State and its
citizens, or between a State and citizens of other States
or aliens, in which latter cases it shall have original, but
not exclusive, jurisdiction.”

The Supreme Court has not jurisdiction of a suit brought
by a State to which one of its citizens is a party,? nor has it
jurisdiction of a suit by a State against a citizen of the
District of Columbia.? It has jurisdiction of a suit brought
by the United States against a State.*

Under the Articles of Confederation the jurisdiction of
disputes between States was given to Congress, s but by the
Constitution of the United States original jurisdiction of
such disputes is vested in the Supreme Court, and, as has
just been pointed.out, such jurisdiction is by statutory
provision exclusive. A very considerable number of actions.
of this character have come before the court, particularly
since the Civil War. No attempt will be made to cite them
all or to discuss them at length. They will be found col-
lected under the title Judicial Settlement of Controversies
between States of the American Uniom, published by the
Carnegie Endowment for International Peace.® The largest
number of these cases have dealt with boundary disputes,
and many of them have been submitted by mutual consent.
The jurisdiction of the court to entertain such a suit was
declared in Rhode Island v. Massachusetts in 1838.7 States
also have sued each other for debts owed by one to the other.

 Sec, 233.

2 California v. Southern Pac. Co. (1894) 157 U. S. 229; Minnesota v.
Northern Securities Co. (1902) 184 U. S. 199.

3 In re Massachusetts (1905) 197 U. S. 482.

4 United States v. Texas (1892) 143 U. S. 621.

s See note to sec. 41

6 Edited by James Brown Scott. See also the very useful summary

d discussion of these cases in The American Supreme Court as an

~ gInternational Tribunal, by Herbert A. Smith,
712 Peters 657.



§ 42 THE JUDICIARY o7

Such a proceeding is the famous case of Virginia v. West
Virginia* which was seven times before the Supreme Court.
In South Dakota v. North Carolina?® it was held that a State,
to which its citizens had assigned obligations of another
State, reserving no interest in such obligations, might sue
the debtor State to collect the amount due.3 In two very
interesting cases the Supreme Court took jurisdiction to
settle disputes between States brought to protect the
citizens of the plaintiff States from injurious conduct of the
defendant States. In the first the dispute was over the
discharge of sewage into a river4; in the second it was
claimed that water was being improperly extracted from
a river by the defendant State for irrigation.5 Judgments
rendered in actions between States have always been ac-
quiesced in by the losing party, though not always
promptly.® Insome of the earlier cases the question of the
court’s power to enforce its judgments against States was
debated by counsel, and touched upon by the court itself, but
in the case of Virginia v. West Virginia the Supreme Court
found itself compelled to squarely face the problem, for it
looked for a time as if West Virginia was not going to volun-
tarily comply with the court’s judgment. When West

* The reports of this proceeding in its various stages are brought
together in Judicial Settlement of Coniroversies between Stales of the
American Union, 1650 el seg. They may be found in 220 U. S. 1, 222
U.S. 17,231 U. S. 89, 234 U. S. 117, 238 U. 8. 202, 241 U. S. 531, 246
U. S. 566. .

* (1904) 192 U. S. 286.

3 To be distinguished from New Hampshire ». Louisiana (1883) 108
U. S. 76, on the ground that in the latter case the citizens were still the
real parties in interest.

4 Missouri 9. Illinois (1901) 180 U. S. 208, (1906) 200 U. S. 496, (1906)
202 U. S. 600.

$ Kansas v. Colorado (1902) 185 U. S. 125, (1907) 206 U. S. 46.

¢ In the case of Chisholm v. Georgia (1793) 2 Dallas 419, a case in
which a judgment was rendered against the State of Georgia in favor ot
a citizen of another State before the adoption of the Eleventh Amend-
ment (see supra) the State refused to comply with the judgment and
feeling ran very high. The adoption of the Eleventh Amendment was
the result.

|
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Virginia separated from Virginia it agreed to pay a just
proportiont of Virginia's public debt. By judgment of the
Supreme Court in 1915 West Virginia was directed to pay
$12,393,929.50, but for several years failed to do so. Vir-
ginia sought a writ of mandamus directed to the West
Virginia Legislature directing it to levy the necessary tax to
pay the judgment. The court concluded that a State can
be compelled to comply with a judgment rendered against
it; that in the case before it this might be accomplished by
action on the part of Congress, or by appropriate judicial
action. The court, however, refused to say what that
appropriate judicial action would be, hoping that it would
not be necessary to take any action.* As a matter of fact
the West Virginia Legislature later took action to pay the
} judgment by taxation.

*!{ In the famous case of MarFury o, Madtson the Supreme
Court had presented to it the question whether a federal
statute was valid which invested the Supreme Court with
duthority to issue a writ of mandamus to federal officers.
The court held that this was an attempt to add to its
original jurisdiction as set forth in the Constitution, and
that this was beyond the power of Congress, and that the
statute was, therefore, invalid. From the date of the case
the view therein expressed has been accepted as settled,3
though at an earlier day a contrary view seems to have
prevailed. 4

§43. Appellate Jurisdiction of the Supreme Court of the
United States. In all cases to which the federal judicial
power extends,’ and of which the Supreme Court is not
given original jurisdiction, it has according to the Con-
stitution ‘‘appellate jurisdiction both as to law and »{act,f

2246 U. S. 565. See T. R. Powell, “Coercing a State to Pay a
Judgment: Virginia v. West Virginia,” 17 Mich. L. Rev. 1.

* (1803) 1 Cranch 137.

s See Baltimore & O. R. R. Co. v. Interstate Com. Com. (1909) 215
U. S. 216.

4 See note to United States v. Ferriera (1851) 13 Howard 40, 53.

5 See the next section.
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with such éxceptions and under such regulations as the
Congress shall make.”* It is to be noticed that while the
appellate jurisdiction of the Supreme Court cannot be
enlarged by Congress, that body may fail to make provision
for appeals to the Supreme Court, or may take away from
that court the right to hear appeals which had previously
vested in it.?

“In all cases in which the judgment or decree of the
Circuit Court of Appeals is not made final by the pro-
visions of this title, there shall be of right an appeal or writ
of error to the Supreme Court of the United States where
the matter in controversy shall exceed one thousand
dollars, besides costs.”3

Since.decisions of the Circuit Court of Appeals are declared
to be final in cases of diversity of citizenship, in patent,
trade-mark and copyright cases, in cases under the revenue
laws and criminal laws, and in admiralty cases,4 this appel-
late jurisdiction of the Supreme Court is not great. The
Circuit Court of Appeals may, however, certify any ques-
tion that it desires to the Supreme Court,5 and the Supreme
Court may by certiorari require that court to certify any
case to it.¢

An appeal may be taken to the Supreme Court from the
Court of Claims whenever the judgment is adverse to the
United States, or by the plaintiff when the amount involved
is over three thousand dollars, or when his claim has been
declared forfeited for fraud.” Appeals may be taken to the
Supreme Court of the United States from the Supreme
Courts of Hawaii and Porto Rico under the same circum-
stancgs that would justify a case going up from the highest
court of a State. The Supreme Court may also by certiorari

8 Art, III, sec. 2, par. 2. .

? A striking example of this latter power is seen in Ex parte McCardle
(1868) 7 Wallace 506. ’

3 Judicial Code, sec. 241. 4 Ibid., sec. 128,

8 1bid., sec. 239. € Ibid., sec. 240.

¥ Judicial Code, sec. 242.
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direct'any cases to be certified to it by those courts.* There
is no appeal to the Supreme Court from the Supreme Court
of the Philippines, but the Supreme Court may by certiorari
direct that court to certify any case toit.? Any final judg-
ment or decree in the Court of Appeals of the District of
Columbia may be reéxamined in the Supreme Court of the
United States upon appeal or writ of error under the same
circumstances which would allow cases from the District
Courts to be reéxamined (see the next paragraph), or ““in
cases in which the validity of any authority exercised under
the United States, or the existence or scope of any power or
duty of an officer of the United States is drawn in question,”
or “in cases in which the construction of any law of the
United States is drawn in question by the defendant.” The
Supreme Court may also by writ of certiorari direct the
Court of Appeals of the District of Columbia to certify any
case to it.3 The Supreme Court has, besides, appellate
jurisdiction in bankruptcy cases.*
The Judicial Code further provides:

‘! ‘* Appeals and writs of error may be taken from the
District Courts, including the United States District
Court for Hawaii and the United States District Court for
Porto Rico, direct to the Supreme Court in the following
cases: In any case in which the jurisdiction of the court is
in issue, in which case the question of jurisdiction alone
shall be certified to the Supreme Court from the court
below for decision; from the final sentences and decrees
in prize causes; in any case that involves the construction
or application of the Constitution of the United States;
in any case in which the constitutionality of any law of the
United States or the validity or construction of any treaty’
made under its authority is drawn in question; and in any
case in which the constitution or law of a State is claimed
1 Judicial Code, sec. 246.

2 Act of Sept. 6, 1916, chap. 448, sec. 5, 39 Stat. 726.
3 Judicial Code, secs. 250 and 251. )
4 Judicial Code, sec. 252, and Act of Sept. 6, 1916, chap. 448, sec. 3,

39 Stat. 726.
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to be in contravention of the Constitution of the United
States.”’?

When the highest court of a State in which a decision can
be had has decided against the validity of a treaty or statute
of, or an authority exercised under the United States, or has
decided in favor of a statute of, or an authority exercised
under a State, which has been attacked as being repugnant
to the Constitution, treaties or statutes of the United
States, the decision may be reviewed by the Supreme Court
upon writ of error. If in one of the cases just mentioned
the decision in the state court has upkheld the validity of the
federal treaty, statute or authority, which has been called in
question, or has held invalid the state statute or authority
which has been attacked, the Supreme Court may, neverthe-
less, review the decision by certiorari. It may also require
a cause to be certified to it * where any title, right, privilege,
or immunity is claimed under the Constitution, or any
treaty or statute of, or commission held or authority exer-
cised under the United States, and the decision is either in
favor of or against” such title, right, privilege, or immunity
set up by either party.?

The Supreme Court exercises a jurisdiction which is in its
nature appellate through the writs of prohibition? and man-
damus, 4 as well as through the writ of certiorari, which has
already been considered. The power to issue writs of ha-
beas corpus is expressly given to the Supreme Court aswellas
to the District Courts.* The Supreme Court will use this
power, however, only in its appellate character after a per-
son hasbeen deprived of his liberty by some inferior tribunal, ¢

* Judicial Code, sec. 238, and see sec. 247 for appeals and ‘writs of
error from the district court for the district of Alaska.

# Judicial Code, sec. 237.

8 Poster’s Federal Practice (5th ed.), sec. 456.

4 Itid., sec. 457. ‘

8 Rev. Stat., sec. 751; and see the annotations to the section in 3 Fed.
Stat, Ann. (2d ed.), 428. For the control of State action by the use of
the writ of habeas corpus see sec. 44.

¢ Ex parte Clarke (1879) 100 U. S. 399; Ex parte Hung Hang (1883)
108 U. 8. 552.



102 THE AMERICAN CONSTITUTION §44

except in cases affecting ambassadors, other public ministers
or consuls, and those to which a State is a party; and, unless
special circumstances are shown, it will not issue the writ
where application might be made to a lower federal court.®

§844. Jurisdiction of District Courts. The Constitution
of the United States provides as follows®:

“The judicial power shall extend to all cases in law and
equity arising under this Constitution, the laws of the
United States, and treaties made, or which shall be made,
under their authority; to all cases affecting ambassadors,
other public ministers, and consuls; to all cases of admir-
alty and maritime jurisdiction; to controversies to which
the United States shall be a party; to controversies be-
tween two or more States, between a State and citizens
of another State, between citizens of different States,
between citizens of the same State claiming lands under
grants of different States, and between a State, or the
citizens thereof and foreign states, citizens, or subjects.”

For the purposes of this provision of the Constitution
corporations are practically considered citizens of the State
of their incorporation, under the conclusive presumption
that all of the stockholders are citizens of that State.?
Except insofar as the Constitution gives original jurisdiction
to the Supreme Court, which subject we have already dealt
with, original jurisdiction under the federal judicial power
is exercised entirely by the District Courts. These courts,
however, are created by Congress, not by the Constitution,
and have only so much judicial power as is given to them by
Congress. Their jurisdiction is exclusive of that of the state
courts in cases of crimes against the United States*; of

t Ex parte Mirzan (1887) 119 U. S. 584. * Art. III, sec. 2, par. I.

3 Ohio & Miss. R. R. Co. v. Wheeler (1861) 1 Black 286. Early cases
required it to be proved that all of the members of the corporation were
citizens of States different from the adverse parties. Bank of United
States v. Deveaux (1809) § Cranch 61.

4 The personal guarantees for the protection of those accused of
crimes contained in Article III, sec. 2, par. 3, and in Amendments Five,
. Six and Eight are dealt with in Chap. 15.
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suits for penalties and forfeitures under the laws of the
United States; of civil causes of admiralty and maritime
jurisdiction (suitors retaining any common .law remedy
which they may have); of seizures under the laws of the
United States, and prize cases; of patent and copyright
cases; of bankruptcy proceedings; and of suits against
consuls and vice-consuls.®* The District Courts also have
jurisdiction, but not exclusive of the state courts in the
following cases among others: suits by the United States or
its officers; suits involving more than three thousand
dollars arising under the Constitution, treaties or federal
- laws, or between citizens of different States, or between
citizens of a State and foreign States or citizens; suits under
the postal laws; suits under legislation as to interstate com-
meree; suits for acts done under the laws of the United
States; suits against national banking associations; certain
suits, concurrently with the Court of Claims, against the
United States; and suits by aliens for torts.?

An action which might have been brought in a District
Court, but which was in fact brought in a court of one of
the States, cannot thereafter be removed into a federal court
except by authority of a federal statute.3 There is, how-
ever, no doubt that statutory provision for such removal
is constitutional.4 The following actions may be removed
from a state court to a District Court: any civil suit arising
under the Constitution, laws or treaties of the United States
of which District Courts have original jurisdiction; any suit
of which District Courts have original jurisdiction may be
removed by the defendant if he is a non-resident of the

t Judicial Code, sec. 256.

® Ibid., sec. 24. The District Courts have appellate jurisdicticn from
orders of the United States commissioners in cases arnising under the
Chinese exclusion laws, and in cases of felonies where conviction is had
before the commissioner for the Yellowstone National Park. Judicial
Code, secs. 25 and 26.

3 Gold Washing & W. Co. ». Keyes (1877) 96 U. S. 199; Kentucky ».
Powers (1906) 201 U. S. 1.

¢« Home Life Ins.. Co. v. Dunn (1873) 19 Wallace 214; Tennessee ».
Davis (1879) 100 U. S, 257.
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State; in' any suit of which District Courts have original
_jurisdiction, where any controversy is wholly between
citizens of different States, and can be fully determined
between them, any defendant interested in such controversy
may remove it to the District Court; in any suit between a
citizen of the State where the suit is brought and a citizen
of another State, a defendant, being a citizen of another
State, may remove the suit into the District Court by mak-
ing it appear that because of prejudice or local feeling he
could not obtain justice in the courts of the State’; any suit
between citizens of the same State claiming title to property
under grants of different States, where the value of the
property in dispute exceeds three thousand dollars?; any
civil suit or criminal prosecution where the defendant is
denied the equal civil rights of a citizen of the United
States secured to him by law, or any such proceedings
against any officer or person for an act done in pursuance of
any law providing for equal rights, or for refusal to act onthe
ground that action would be inconsistent with such law3;
any civil suit or criminal prosecution against an officer or
one acting under him on account of any act done under a
revenue law of the United States, or against a person holding
property derived from such officer, or against any officer of
a federal court for an act done in his official capacity, or
against an officer of either House of Congress in executing an
order of such House*; any action brought by an alien against
a civil officer of the United States, not a resident of the
State where the action is brought, jurisdiction having been
obtained by personal service in the State.®

t Judicial Code, sec. 28. This section provides that no action brought
in a state court under the Federal Employers Liability Act may be
“removed into & District Court; and that no action may be so removed
which is brought for delay, loss of or injury to property under section
20 of the Interstate Commerce Act, where the amount in controversy
does not exceed $3,000.

2 Ibid., sec. 30.

8 Ibid., sec. 31. 4 Ibid,, sec. 33.

8Ibid., sec. 34.
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In actions in personam the action must be brought in the
district in which the defendant resides, unless there are
two or more defendants living in different districts in the
same State, in which it may be brought in the district of the
residence of any one. Original judicial process in civil
suits may not be served outside of the district in which
issued except in the case just noted, when it may be served
in the districts where the other defendants reside, and except
in suits of a local nature, when it may issue to any other
district in the State where defendants reside.? Provision is
made for service by publication in actions in rem when
personal service cannot be made. 3

The District Courts are given power ‘“‘to issue all writs
not specifically provided for by statute,” which may be
necessary for the exercise of their jurisdiction, agreeably
to the usages and principles of law.4 Special authorization
is given to District Courts as well as to the Supreme Court
to issue writs of habeas corpus.5 This power may even be
exercised when a person is in jail in custody of a state officer
or of a state court when he

““is in custody for an act done or omitted in pursuance of a
law of the United States or of an order, process or decree
of a court or judge thereof; or is in custody in violation
of the Constitution or of a law or treaty of the United
States; or, being a subject or citizen of a foreign state,
and domiciled therein, is in custody for an act done or
omitted under any alleged right, title, authority, privi-
lege, protection or exemption claimed under the com-
mission, or order, or sanction of any foreign state, or
under color thereof, the validity and effect whereof

s Judicial Code, secs. 51 and 52. See also sec. §3.

¢ Ibid., secs. 51, 52, and 54. See also sec. 55.

3 Ibid., sec. 57.

4 Ibid., sec, 262, As to the use of the various writs see the annota-
tions to this section in 5 Fed. Stat. Ann. (2d ed.), 929, ef seq.; Foster’s
Federal Practice (5th ed.), secs. 456 to 460.

8 Judicial Code, sec. 751.
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depend upon the law of nations; or . . . it is necessary
to bring the prisoner into court to testify.”*

Under the first clause quoted above it was held Iz re
Neagle® that the writ might issue, not only when the person
has been imprisoned for something done under the authority
of a statute of the United States, but for acts done under
direction of the President, the latter himself acting in giving
the directions under power inferable from the Constitution
to protect the members of the federal judiciary. The second
clause quoted above, allowing the writ to be issued when a
person is in custody ““in violation of the Constitution or of
a law or treaty of the United States,” is far the most in-
clusive of the provisions since this would cover any case
where a person is deprived of his liberty without due process,
contrary to the Fourteenth Amendment.? The third clause
quoted, with regard to citizens and subjects of foreign
states, grew out of a case where a person was arrested in
New York charged with murder. The person arrested wasa
British soldier who had made an attack upon a ship in New
York waters, during the Canadian rebellion of 1837, and the
British government assumed responsibility for his acts, and
demanded that the prisoner be released. The federal
government requested the New York authoritiés to release
him, but they refused to do so, and the federal courts found
themselves without authority to free him.4 The issuing of
the writ is discretionary with the court, and where the
. grounds of the petition are the infringement of personal
rights under the Constitution or laws of the United States
the court will ordinarily allow the proceedings to go forward
in the state court, assuming that the defendant’s rights will

* Judicial Code, sec. 753. State courts may not use the writ to
interfere with federal authorities. . Ableman v. Booth (1858) 21 Howard
506; United States v, Tarble (1871) 13 Wallace 397.

2 (1890) 135 U, S. 1. See the case discussed in sec. 31.

s For a consideration of the due process clause see chaps. 28 to 32.

4 People v. McLeod (1841) 1 Hill (N. Y.) 377. The defendant
-was later acquitted by the state court. See In re Neagle (1890) 135
U.S 1 )
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be there protected, and, if they are not, leaving tle defen-
dant to his remedy of having his case reviewed in the
Supreme Court by writ of error.*

The Judicial Code declares? that ‘‘the writ of injunction
shall not be granted by any court of the United States to
stay proceedings in any court of a State, except in cases
where such injunction may be authorized by any law re-
lating to proceedings in bankruptcy.” However, this has
been interpreted as not prohibiting federal courts from
issuing such injunctions for the protection of their own
jurisdiction. When a federal court takes original jurisdic-
tion, or where a suit is removed into a federal court in accor-
dance with the federal statute, or where a case is carried up
to the Supreme Court on writ of error from a state court,
the federal courts may, in support of the jurisdiction so
obtained, issue injunctions to state courts to prevent acts
on their part interfering with such jurisdiction.3

§45. Admiralty and Maritime Jurisdiction. After the
Declaration of Independence the various States established
admiralty courts, The Articles of Confederationt gave
Congress power to establish rules for deciding the legality
of captures and for the division of prizes. They also gave to
Congress authority to establish a court of final appeal in all
cases of capture, and Congress acted upon the authority.
By the Constitution the judicial power of the federal govern-
ment extends ‘““to all cases of admiralty and maritime

1 Ex parte Royall Nos. 1 and 2 (1886) 117 U. S. 241; Ex parle Royall
(1886) 117 U. S. 254; Urqubart ». Brown (1907) 205 U. S. 179. And
see Drury v. Lewis (1906) 200 U. S. 1, where the petitioner claimed
that he was in custody for an act done under federal authority, but
was left to be dealt with by the state court. State courts cannot by
writ of habeas corpus take a person from the custody of one who holds
him under claim of federal authority. United States 9. Tarble (1871)
13 Wallace 397. )

2 Sec, 265.

3 Prench, Trustee v. Hay (1874) 22 Wallace 250; Deitzsch v. Huide.
koper (1880) 103 U. S. 494; Julian ». Central Trust Co. (1904) 193 U. 8.
93; Ex parte Simon (1905) 208 U. S. 144.

4Art. IX,
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jurisdiction.””* This is held to exclude the state courts from
entertaining any action which is peculiar to admiralty
jurisdiction, such, for instance, as an action in rem against
a vessel.? It is expressly provided, however, by federal
statute that there shall be saved to suitors in all cases ''the
right of a common law remedy, where the common law is
competent to give it.”3

Since the federal courts are vested with exclusive ad-
miralty and maritime jurisdiction, and Congress is given
power to establish the federal courts below the Supreme
Court, it follows that Congress may determine the law to
be administered in these courts within the boundaries fixed
by the Constitution. In legislating in this field Congress
does not do so by force of the commerce clause, but by force
of the judiciary article.# But the determination of the
extent of the admiralty and maritime jurisdiction is for the
judiciary.s

Rathet anomalously it has been held that the state

 Art. III, sec. 2, par. 1. The Supreme Court has described the ad-
miralty and maritime jurisdiction as follows:

“Principal subjects of admiralty jurisdiction are maritime contracts
and maritime torts, including captures jure belli, and seizure on water for
municipal and revenue forfeiture.

(1) Contracts, claims, or service, purely maritime, and touching
rights and duties appertaining to commerce and navigation, are cogniz-
able in admiralty.

#(2) Torts or injuries committed on navigable waters, of a mvﬂ
nature, are also cognizable in the admiralty courts.

* Jurisdiction in the former case depends upon the nature of the con-
“tract, but in the latter it depends entirely upon locality. Mistakes need
‘fiot be made if these rules are observed; but contracts to be performed on

waters not navigable, are not maritime any more than those made to be
performed onland. Nor are torts cognizable in the admiralty unless -
committed on waters within the admiralty and maritime jurisdiction, as
defined by law.” The Belfast (1868) 7 Wallace 624, 637.

2 The Moses Taylor (1866) 4 Wallace 411.

3 Judicial Code, sec. 256.

4 I'n re Garnett (1891) 141 U. 8. 1. For a discussion of the differences
of legislative power under the commerce clause and the judiciary article
see The Genesee Chief (1851) 12 Howard 443.

s The Lottawana (1874) 21 Wallace §58.
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legislatures may provide for liens for the enforcement of
maritime contracts which will be given effect in the federal
courts, though unenforceable in the courts of the States.”
It is suggested in the case just cited that the practice grew
up from the fact that before the adoption of the Constitu-
tion the state courts exercised admiralty jurisdiction, and
that the early federal judges, who had frequently sat pre-
viously in the state courts, continued without much thought
to apply the law which they had applied in the state
tribunals.

According to the English law the admiralty jurisdiction
was confined to the high seas or to streams in which the
tide ebbed and flowed, and following these precedents the
samedoctrine was applied in the early cases in this country.?
But the Supreme Court later changed its view, overruling
the earlier cases, and declaring that in the case of “public
navigable water, on which commerce is carried on between
different States and nations, the reason for the jurisdiction
is precisely the same’’ as on tide water.? Upon this doctrine
the court held that the Great Lakes are within the admiralty
jurisdiction. The court points out that in England navi-
gable water and tide water are synonymous, which accounts
for the doctrine there established. In this country, however,
that is not true, and the uniformity contemplated by the
Constitution is better effected by abandoning that doctrine
for a more logical one. The fact that a tort is committed on
water, withint the territorial limits of a State, or that a con-
tract of water carriage is to be entirely performed within
the limits of a State, does not take such transactions out of
the admiralty jurisdiction 4

* The Lottawana (1874) 21 Wallace 558.

¢ The Thomas Jefferson (1825) 10 Wheaton 428; Orleans v. Pheebus
(1837) 11 Peters 175.

3 The Genesee Chief (1851) 12 Howard 443. This doctrine has been
extended to canals, Ex parte Boyer (1884) 109 U. S. 629; The Robert W.
Parsons (1903) 191 U.S. 17. A State, however, is not ousted of its gen-
eral jurisdiction over such water within its borders. United States »
Bevans (1818) 3 Wheaton 336.

4Waring v. Clark (1847) sHowa:dgl;TheBelfast(1868)7Wa.llaee624.
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§46. Jurisdiction of Circuit Courls of Appeals. The
Circuit Courts of ‘Appeals have no original jurisdiction.
They have appellate jurisdiction of suits brought in the
District Courts (including those for Hawaii and Porto Rico)
in all cases except those in which appeals and writs of error
may be taken directly to the Supreme Court.* The judg-
ments and decrees of the Circuit Courts of Appeals are
final '

“in all cases in which the jurisdiction is dependent en-
tirely upon the opposite parties to the suit or controversy
being aliens and citizens of the United States or citizens
of different States; also in all cases arising under the
patent laws, under the trade-mark laws, under the copy-
right laws, under the revenue laws, and under the criminax
laws, and in admiralty cases,”

except where a Circuit Court of Appeals certifies a question
to the Supreme Court, or where the Supremé Court chooses
to review a decision of the Circuit Court of Appeals by writ
of certiorari.? Appeals may also be taken to the Circuit
Courts of Appeals from interlocutory orders in proceedings
for injunctions and the appointment of receivers.? The
Circuit Courts of Appeals have final appellate jurisdiction4
in all cases under the Bankruptcy Act, and under the federal
statutes known as the Employers’ Liability Act,$ the Hours
_ of Service Act, ® the Ash Pan Act,” and the Safety Appliance

Act.® Appeals from the United States Court for China are
taken to the Circuit Court of Appeals for the ninth circuit,
and the same rules as to finality of judgments apply as in
cases going up to the Circuit Courts of Appeals from the

s For the appellate jurisdiction of the Supreme Court, see sec. 43.

a Judicial Code, sec. 128. With regard to review by the Supreme
Court under the circumstances last named, see sec. 43.

3 Judicial Code, sec. 129.

4 Act of Sept. 6, 1916, 39 Stat. 726.

s Act of Apr. 22, 1908, 35 Stat. 65.

§ Act of March 4, Y907, 34 Stat. 1415.

7 Act of May 30, 1908, 35 Stat. 476.

8 Act of March 2, 1893, 27 Stat. 531.



.

§47 «. THE JUDICIARY TS

District Courts,* ‘Appeals from the District Court of
Alaska’lie to the Circuit Court of Appeals for the ninth
circuit, when an appeal will not lie direct to the Supreme
Court,* in all criminal cases, and in civil cases involving
more than $500, and judgment of the Circuit Court of
Appeals in such a case is final, except that it may in its
discretion certify any question involved in such a case to
the Supreme Court.?

§47. Jurisdiction of the Court of Claims.% As we have
seen the United States cannot be sued except with its con-
sent, but in 1855 the federal government established the
Court of Claims, with jurisdiction of certain classes of claims
against the United States.s The court is given jurisdiction of

“all claims (except for pensions) founded upon the Con-
stitution of the United States® or any law of Congress,”
upon any regulation of an Executive Department,® upon
any contracf, express or implied, with the Government
of the United States,® or for damages, liquidated or un-
liquidated, in cases not sounding in tort,”® in respect of
which claims the party would be entitled to redress
against the United States either in a court of law, equity
or admiralty if the United States were suable.”**

t Act of June 30, 1906, 34 Stat. 814.

* When such appeal will lie, see sec. 43.

3 Judicial Code, sec. 134- 4Sec. 42. -

s As we have seen just above the District Courts are given concurrent
jurisdiction in @ertain cases of claims against the United States.

¢ Storall, Admin. v. United States (1891) 26 Ct. Cl. 226.

1 Poster v. United States (1897) 3z Ct. Cl. 184, contains a full classifi-
cation of the cases falling under this clause.

$ Maddux ». United States (1885) 20 Ct. CL 199; United States v.
Fitch (1895) 70 Fed. 578.

s Salomon v. United States (1873) 19 Wallace 17; United States v.,
Great Falls Mfg. Co. (1884) 112 U. S, 645; Coleman v. United States
(1894) 152 U. S. 96; United States ». Edmondston (1901) 181 U. S. 500.

to Schillinger 9. United States (1894) 155 U. S. 163; Juragua Iron Co.
». United States (1909) 212 U. S. 297; Basso ». United States (19316) 239
U. S. 602.

*1 Judicial Code, sec. 145. In such proceedings the court is authorized
to consider set-offs and counterclaims on the part of the United States.
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The court may also take jurisdiction of claims of disbursing
officers of the United States, or their personal repx’esenta—
tives for relief from responsibility for loss, while in line of
duty, of government funds, vouchers, records or papers.*
A debtor of the United States who has applied to the proper
department to have his indebtedness adjusted and has
gotten no such adjustment within three years after his
application, may bring the matter before the Court of
Claims for final adjustment, with right of appeal to the
Supreme Court as in other cases.? The head of any execu-
tive department may refer to the court any claim or matter
pending before the department, which involves controverted
questions of fact or law, and the court shall report back its
findings and conclusions. But if the claimant consents to
the reference to the court, or if the facts are such as to bring
the claim within the court’s jurisdiction, it may render a
final judgment. Upon the certificate of any auditor or the
Comptroller of the Treasury the Secretary of the Treasury
may refer to the court for final adjudication any claim of
which it might have taken jurisdiction upon the veluntary
action of the claimant.? When any bill is pending in either
House of Congress for the payment of any claim, or for a
grant, gift or bounty to any person, that House may refer
the matter to the Court of Claims for investigation and
report; but if the subject-matter of the bill is such as to
bring the claim within the jurisdiction of the court, it may
proceed to render final judgment.4 Claims growing out of
treaties are not cognizable by the Court of Claims. Aliens
who are subjects of any government which allows United
States citizens to prosecute claims against such government
in its courts, may prosecute in the Court of Claims any
,“claim against the United States which falls within the juris-
diction of the court.®
§48. Is Therea Common Law of the United States? After
some conflicting decisions in the lower federal courts it was
* Judicial Code, sec. 145. 4 Ibid., sec. 151.
2 Ibid., sec. 180. s Ibid., sec. 153.
8 Ibid., sec. 148. 6 Ibid., sec. 155.
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decided by the Sﬁpreme Court that there is no &riminal
common law of the United States.® The arguments in
support of this position are that there was no common law
of the States as a unit which could be held to persist affer
the formation of the new government, and that all of the
power of the judiciary is to be found in the Constitution,
which confers no such jurisdiction. There is as clearly no
general common law of the United States on the civil side
so as to give a person a right to bring a contract or a tort
action, for which he would have a remedy at common law,
in a federal court, on the ground that it is a case arising
“under the laws of the United States.” But when parties
get into a federal court on the ground of diversity of citizen-
ship what law is to govern? By the Judiciary Act of 1789,
which is still on the statute book,? it is declared that,

““The laws of the several States, except where the
Constitutign, treaties, or statutes of the United States
otherwise require or provide, shall be regarded as rules of
decision in trials at common law, in the courts of the
United States, in cases where they apply.”

In an early case brought to recover on certain bills of ex-
change, we find this brief statement by the court3: “We
are unanimously of opinion, that under the laws, and the
practical construction of the courts of Rhode Island, the
judgment of the Circuit Court ought to be affirmed.” And
appended is this note: “Chase, Justice, observed that he
concurred in the opinion of the court; but that it was on
common law principles, and not in compliance with
the laws and practice of the State.” In the early cases,
the Supreme Court did repeatedly hold itself bound by the
decisions of the highest courts of the States as to what the
law of those States was.4 Practically all of these cases,

* See sec. 133.
* Judicial Code, sec. 721.
3 Brown 0. Van Braam (1797) 3 Dallas 344.
4See the cases collected in § Fed., Stal. Ann. 1128, and in Siory on the
Constitution (5th ed.), sec. 1795, note (b).
8
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howeveF, will be found to involve the construction of state
legislation, or the determination of the law with regard to
real estate. In the case of Jackson v. Chew® the court said
that,

“whether these rules of land title grow out of the statutes
of a State, or principles of the common law adopted and
applied to such titles, can make no difference. There is
the same ‘necessity and fitness in preserving uniformity
of decisions in the one case as in the other.”

The court in one case? went so far as to overrule a previous
decision of its own because the highest court of the State
had .intermediately put an interpretation upon a state
statute which was at variance with the interpretation pre-
viously put upon it by that court and by the Supreme Court.
The arguments in this and“others of the earlier cases lay
stress upon the friction and uncertainty which would
result from variant interpretations of the state laws by
the courts of a State and by the federal courts sitting in the
State.

This argument would seem to apply not only to the inter-
pretation to be put upon State statutes, and to the common
law of the States with regard to real property, but also to
the common law of the States governing commercial trans-
actions and the liability for torts. However, in Swift v.
Tyson3 the Supreme Court, speaking through Justice Story,
refused to recognize the binding effect of the decisions of

“state courts as to the common law in the field of commercial
transactions. That case was an dction on commercial paper,
-and the question was whether the plaintiff was a holder in
‘due course, having taken the instrument for a preéxisting
debt. Although the Supreme Court did not think that the
highest court. of New York had settled the question, yet,
for the purposes of the decision, it assumed that it had been
decided by the New York court that taking in payment of

1 (1827) 12 Wheaton 153, 168.
2 Green v. Neal (1832) 6 Peters 29I.
3 (1842) 16 Peters I.
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preéxisting debt would not make one a holder fof value.

The court then proceeded*:

»

“. . . Itis observable that the courts of New York do
not found their decisions upon this point upon any local
statute, or positive, fixed or ancient usage; but they
deduce the doctrine from the general principles of com-
mercial law. It is, however, contended, that the thirty-
fourth section of the Judiciary Act of 1789, ch. 20,
furnishes a rule obligatory upon this court to follow the
decisions of the state tribunals in all cases to which they
apply. That section provides ‘that the laws of the
several States, except where the Constitution, treaties,
or statutes of the United States shall otherwise require or
provide, shall be regarded as rules of decision in trials at
common law in the courts of the United States, in cases
where they apply.” In order to maintain the argument,
it is essential, therefore, to hold that the word ‘laws,’
in this section includes within the scope of its meaning the
decisions of the local tribunals. In the ordinary use of
language it will hardly be contended that the decisions
of courts constitute laws. They are, at most, only evi-
dence of what the laws are and are not of themselves laws.
They are often reéxamined, reversed, and qualified by
the courts themselves, whenever they are found to be
either defective, or ill-founded or otherwise incorrect.
The laws of a State are more usually understood to mean
the rules and enactments promulgated by the legislative
authority thereof, or long’estgblished local customs having
the force of laws., In all the various cases, which have
hitherto come before us for decision, this court have
uniformly supposed that the true interpretation of the
thirty-fourth section limited its application to state laws
strictly local, that is to say, to the positive statutes of the
State, and the construction thereof adopted by the local
tribunals, and to rights and titles to things having a
permanent locality, such as the rights and titles to real

s Swift v. Tyson (1842) 16 Peters 1, 18.
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estate, 'and other matters immovable and intra-territorial
in their nature and character. It never has been supposed
by us, that the section did apply, or was designed to apply,
to questions of a more general nature, not at all depen-
dent upon local statutes or local usages of a fixed and
permanent opegation, as, for example, to the construction
of ordinary contracts or other written instruments, and
especially to questions of general commercial law, where
the state tribunals are called upon to perform the like
functions as ourselves, that is, to ascertain upon general
reasoning, and legal analogies, what is the true exposition
of the contract or instrument, or what is the just rule
furnished by the principles of commercial law to govern
the case. And we have not now the slightest difficulty
in holding that this sect1o;1, upon its true intendment and
construction, is strictly limited to local statutes and local
usages of the character before stated, and does not extend
to contracts and other instruments of a commercial
nature, the true interpretation and effect whereof are to
be sought not in the decisions of the local tribunals, but
in the general principles and doctrines of commercial

" jurisprudence. Undoubtedly, the decisions of the local
tribunals upon such subjects are entitled to and will
receive the most deliberate attention and respect of this
court; but they cannot furnish positive rules, or con-
clusive authority, by which our own judgments are to be:
,b,ound up and governed.”

Although the doctrine of ;h1§ case. has been often criti-
clzed and state courts have chafed under its operation, it
has been consistently followed by the Supreme Court, and
has been applied not only to negotiable paper and to eon-
tracts and commercial transactions generally, but also to
liability for negligence and other torts, and to all questions
growing out of the relationship of master and servant.®
If the state courts felt an obligation to follow the decisions

1 See the excellent and exhaustive treatment of this subject, and col-
lection of authorities in Black, Law of Judicial Precedents, cha}p. 16.



§ 49 THE JUDICIARY 117
%

of the federal tribunals in these fields, the federal practice

might lead to uniformity in the common law of the States,

but since the state courts have felt constrained by no such

obligation, the result has rather been to add to the confusion

by having different rules of common law administered
ithin the States by the state and federal courts.

J $49. Judicial Review of Legislation! The *Virginia
Plan,” introduced into the Constitutional Convention by
Edmund Randolph, included a proposition for a council
of revision, to consist of the national executive and judiciary,
who should exercise a qualified veto on national legislation.*
This, as we have seen,? was rejected in favor of a veto by the
President. No express provision was proposed in the Con-
vention for the review by the judiciary of federal legislation,
but it is quite clear from different parts of the debates in
the Convention, and from lat®r expressions of opinion by
members of that body, that the framers of the Constitution
believed that the judiciary would have the power to declare
void any federal legislation which might be in conflict with
the Constitution.? Hamilton, in supporting the Con-
stitution, deals at length with this subject, and his state-
ments are clear and unequivocal. He says in part+:

“The complete independence of the courts of justice is
peculiarly essential in a limited Constitution. By a
limited Constitution, I understand one which contains
certain specified exceptions to the legislative authority;
such, for instance, as that it shall pass no bills of attaigdgr‘
no ex post facto laws,apd the like., Limitations of thjs
kind can be preserved i practice no other way than
through the medium of courts of justice, whose duty it
must be to declare all acts contrary to the manifest tenor
of the Constitution void. é

* Farrand, The Records of the Federal Convention, vol. i, p. 21.

2 Sec. 37.

3 For an interesting and convincing presentation of this material see
Beard, The Supreme Court and the Constitution, chap. 2.

4 The Federalist, No. 78. :
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““There is no position which depends on clearer princi-
ples, than that every act of a delegated authority, con-~
trary to fhe tenor of the commission under which it is
‘exercised, is void. No legislative act, therefore, contrary
to the Constitution can be valid.

p .

. The interpretation of the laws is the proper and
peculiar province of the courts. A Constitution is, in
fact, and must be regarded by the judges, as a fundamen-
tal law. It, therefore, belongs to them to ascertain its
meaning, as well as the meaning of any particular act
proceeding from the legislative body. If there should
happen to be an irreconcilable variance between the two,
that which has the superior obligation and validity ought,
of course, to be preferred; or, in other words, the Con-
stitution ought to be preferred to the statute, the inten-
tion of the people to the intention of their agents.”

In 1803 the case of Marbury v. Madison® presented to the
Supreme Court an opportunity to pronounce an opinion
upon the powers of the federal judiciary with regard to un-
constitutional federal legislation, which was at once
grasped by Chief Justice Marshall. He declared that the
judiciary may pronounce a federal statute unconstitu-
tional, and, therefore, ineffective, and all the other members
of the court agreed with him.  His opinion on this point
_ covgrs only a little more than four pages, but it presentsina
:pasterly and lucid manner thé arguments in support of his
conclusion. He points out first that the Constitution of the
United States not only grants certain powers of government
but also establishes certain express limitations upon the

sgovernment. “‘To what purpose,” he asks, ‘‘are powers
limited, and to what purpose is that limitation committed
to writing, if these limits may, at any time, be passed by
those intended to be restrained?” Either the Constitution

* 1 Cranch 137. For an interesting sketch of the political background
of this case see Beveridge's Life of John Marshall, vol. iii, chaps 2. and 3.
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controls the Legislature or it does pot. *‘If the former
part of the alternative be true, then a legislative act con-
trary to the Constitution is not law: if the latter part be
true, then written constitutions are absurq attempts, on the
part of the people, to limit a power in its own nature il-
limitable.” The province of the judiciary is to interpret
and apply the law, and if two laws conflict it is the duty of a
court to decide which one shall be given effect. So if the
Constitution and a law conflict, a court must apply the law
and ignore the Constitution, or apply the Constitution and
hold the statute invalid. If it were to follow the former
course the power of Congress, which the Constitution ex-
pressly limits, would nevertheless be limitless, and the clear
intention of the people would be frustrated. But Marshall
found in the Constitution itself further support for the
conclusion which he had reached. In the first place it is
provided that *‘the judicial power shall extend to all cases,
in law and equity, arising under the Constitution.”* In
the second place it is directed that judicial officers shall “be
bound by oath or affirmation to support this Constitution.”?
In the third place the fundamental law declares that3 *“this
‘Constitution, and the laws of the United States which shall
be made in pursuance thereof, . » » shall be the supreme
law of the land.”4

The opinion of Chief Justice Marshall in Marbury v.
Madison did not lay down a doctrine which was new in the
judicial annals of this country. In a number of States the
state courts had, both before and after the adoption of the'
Federal Constitution, held state statutes invalid which were

t Art. III, sec. 2, par. 1.

s Art. VI, par. 2. ‘ N

+If a statute is constitutional in part and unconstitutional in part
and the two parts are separable and independent, so that it may fairly
be presumed that the legislature would have part stand though the
other part fell, the constitutional part will be given effect. . Otherwise the
whale statute will be declared invalid. Pollock v. Farmer's L. & T. Co.
(1895) 158 U. S. 601; Employers Liability Cases (1908) 207 U. S. 463;
El Paso & N. E. Ry. Co. v. Gutienez (1909) 215 U. S. 87.
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in conflict with the $tate constitutions.” In 1796 a case
was brought before the Supreme Court in which a federal
statute was attacked us unconstitutional. Upon careful
consideration the, statute was upheld, but no doubt was
expressed of the court’s power to pass upon the question of
constitutionality.? In 1792 Congress pasked an act for the
relief of certain classes of pension claimants, and directed
the Circuit Coirts to hear such claims, giving a power of
review to the Secretary of War and to Congress. The
Circuit Courts for the districts of New York, Pennsylvania,
and North Carolina, in which courts sat at the time as Cir-
cuit Judges five out of the six Justices of the Supreme Court,
declared the statute to be an unconstitutional attempt to
impose non-judicial functions upon the courts,? and that
they could not, therefore, in their judicial capacity hear the
claims presented. The members of one of the courts con-
sented, however, to sit as commissioners for the purposes of
the act.4 A writ of mandamus was sought from the
Supreme Court to compel the Circuit Courts to act, but
before the final hearing on this application the statute in
question was repealed.’ In 1795 Justice Patterson of the
Supreme Court, while sitting as Circuit Judge, in support-
ing the power of the court to declare a state statute un-
constitutional which conflicted with the constitution of the
State, used arguments very similar to those used later by
Marshall in Marbury v. Madison.b

* See these cases collected in Beveridge's Life of Jokn Marshail, vol.
iii, Appendix C. :

3 Hylton v. United States, 3 Dallas 171. And see Calder v. Bull (x798)
3 Dallas 386, particularly Justice Iredell’s statement, p. 399; and the
statement of Justice Chase in Cooper v. Telfair (1800) 4 Dallas 14, 19.

3 We shall later consider the validity of this objection. See sec. 54.

4 The Supreme Court later decided that they had no authority to do
so0. See the note to United States ». Ferriera (1851) 13 Howard 40, 52.

s Hayburn’s Case and notes (i792) 2 Dallas 409.

6 Vanhorne’s Lessee 9. Dorrance (1795) 2 Dallas 304. When a federal
court has jurisdiction of a case it is competent for it to decide when the
State statute conflicts with the State constitution, as was done in the.
case just cited. Loan Association v, Topeka (1875) 20 Wallace 655. A
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The framers of the Constitution leff, no room for doubt
that they intended that the courts should treat as invalid
any state legislation which was repugnant to the Federal
Constitution. That instrument declares that

“this Cohstitution, and the laws of the United States
which shall be made in pursuance thereof, and all treaties
made, or which shall be made, under the authority of the
United States, shall be the supreme law of the land; and
the judges in every State shall be bound thereby, any-
thing in the Constitution or laws of any State to the
contrary notwithstanding.”*

This is an express mandate to the state courts. While there
is not in the Constitution any similar express direction to
the federal courts to set aside state legislation which con-
flicts with the Constitution, the language above quoted,
together with the provision that ‘‘the judicial power shall
extend to all cases, in law and equity, arising under this
Constitution, "2 clearly imply such authority.? In 1798 a
state statute was attacked before the Supreme Court as
being invalid because in conflict with the Federal Constitu-
tion. The members of the court had no doubt of its power
to declare the statute inoperative if in conflict with the
fundamental law, but in fact held it to be constitutional. 4
In 1809 a writ of mandamus was sought from the Supreme
Court directing a district judge to issue an attachment to
enforce obedience to a sentence of the District Court in an
admiralty case. In his return the district judge set upasa
reason for not acting a state statute passed subsequent to
the admiralty proceedings, requiring the governor to de-
mand the funds sought to be reached in the admiralty

State court may pass upon the validity of federal legislation but an
adverse decision is ground for taking the case to the Supreme Court on
writ of error.  Judicial Code, sec. 237.

1 Art. VI, par. 2.

® Art. I1I, sec. 2, par 1.

3 See The Federalist, No. 8o.

4 Calder 9. Bull, 3 Dallas 386.
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proceedings, and to s1se any means necessaty to protect such
funds from process issuing out of the federal court. The
Supreme Court deterinined that the federal court had juris-
diction in the griginal proceeding, and that the Supreme:
Court had jurisdiction to entertain this mandamus pro-
ceeding, and that ‘‘the Act of Pennsylvania, with whatever
respect it may be considered, cannot be permitted to preju-
dice the question.”* But the decisive case was that of
Fletcher v. Peck? in which the Supreme Court held uncon-
stitutional and void a Georgia statute which attempted to
revoke an executed grant, and which, therefore, impaired
the obligation of a contract, contrary to the express provi-
sion of the Constitution.3

‘ \l It is only proper that the federal courts, in passing upon
the acts of a codrdinate branch of the national government,
should presume that that branch knew the limits of its own
power and had been careful to confine itself within them.
The federal courts, therefore, entertain a very strong pre-
sumption that congressional legislation is constitutional, and
require to be clearly convinced that it is unconstitutional
before they will declare it invalid. State courts take the
same attitude with regard to state legislation attacked as
in conflict with state constitutions.4 When state legisla~
tion is attacked in the federal courts as impinging upon the
sphere of government delegated by the Constitution to the
federal government, there seems no reason why the federal
.courts should entertain any special presumption in favor of

1 United States v. Peters, § Cranch 115.

3 (1810) 6 Cranch 37. It was also decided in this case that the fact
that the state legislature had acted corruptly was no ground for holding
the legislation invalid.

s The principle of judicial review of legislation does not exist under the
constitutions of France, Germany, Belgium, or Switzerland, but it does
prevail under the constitutions of the British Dominions, Moore, The
Commonwealth of Australia, 233 et seq.; Hall's Cases on Constitutional
Law, 31, note, British courts have no power to set aside legislationof the
British Parliament. I Black. Comm. 160; Dicey’s Law of the Constilu-
tion (8th ed.), 39 ef seq.

4 Thayer, *The Origin and Scope of the American Doctrine of Con-
stitutional Law,” 7 Harv. L. Rev,, 129, 138 to 152, and cases cited.
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constitutionality.®* But when the state legislation which
is under consideration is within the sphere of state action,
being attacked as contravening one of the limitations put
upon the States by the Federal Constitution, the federal
courts entertain a strong presumption in favor of con-
stitutionality.®

It has been said that an unconstitutional act “‘is, in legal
contemplation, as inoperative as if it had never been
passed.””? This is undoubtedly true as long as it contra-

2 Ibid., 154

2 The following cases among others illustrate the tendency of the
Supreme Court to resolve doubts as to the constitutionality of state
legislation in favor of such enactments: Hurtado ». California (1884)
130 U. S. 516 (doing away with indictment in criminal cases); Twining ».
New Jersey (1908) 211 U. S. 78 (taking away the protection against self-
incrimination); Powell 9. Pennsylvania (1887) 127 U. S. 678 (prohibiting
the sale of oleomargarine); Marcus Brown Holding Co. ». Feldman
(1921) 41 Sup. Ct. 465 (restricting the rights of landlords against hold-
over tenants). State statutes will not be declared invalid except at the
suit of a person whose constitutional rights are invaded. Hatch ».
Reardon (1907) 204 U. S. 152.

The federal courts are liberal in allowing the Attorney-General to be
heard and to file briefs as omsicus curie in proceedings where the United
Statesis not a party, but in which the constitutionality of a federal statute
is attacked. Also others, not parties but interested in the results of
suits, have been allowed the same privilege. See 20 Law Notes 67.

3 Norton ». Shelby County (1886) 118 U. S. 425, 442. Judges acting
in their judicial capacity are relieved from civil liability for injuries
resulting from their mistakes, and so are clearly relieved when they act
under an unconstitutional statute. Burdick on Torts (3d ed.) 35.
Jurisdictions differ as to whether ministerial officers are relieved from
civil liability when acting under judicial process fair on its face issuing
from a tribunal of competent jurisdiction though the proceeding was had
under an unconstitutional law. Ibid., 278. When ministerial officers
act under unconstitutional laws, and not in pursuance of judicial process,
issuing from a tribunal of competent jurisdiction they are Lable to civil
action. Campbell 5. Sherman (1874) 35 Wis. 103; Warren ». Kelley
(1888) 80 Me. 512. Though mistake or ignorance of law is no excuse for
criminal acts, it would seem that a person acting under an unconstitu-
tional law should not be criminally liable. A mistake of law shared by
the legislative branch of the government should surely be an excuse.
State ». Goodwin (1898) 123 N. C. 697. But see Flaucher 9. Camden
(1893) 56 N. J. L. 244.
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venes the Constitution, but, if it has not been repealed, may
it later become constitutional, and so become effective?
The Supreme Court has declared that a state insolvency
law, passed while a national bankruptcy act is in force and
inconsistent with it, though ineffective while the national
act is on the statute books, goes into force upon the repeal
of the national act®; and that a state law forbidding the sale
of liquor whether imported or not, though ineffective as to
imported liquor because an interference with interstate
commerce, becomes effective upon the passage of a federal
statute removing such goods from the protection of inter-
state commerce.? It has been decided in several cases that
unconstitutional statutes may be expressly validated by
later constitutional provisions.? When legislation is un-
constitutional at the time that it is enacted but the Con-
stitution is amended so that the statute no longer conflicts
with it, such state decisions as there are seem generally to
hold that such legislation is not thereafter effective.4 The
better view, however, would seem to be that the operation
of legislation in conflict with constitutional provisions is
suspended during such conflict, but that, when such conflict
is brought to an end by amendment to the Constitution,
such legislation becomes effective.5 Legislation, which is
constitutional when enacted, may become unconstitutional

: Tua v. Carriere (1886) 117 U. 5. 201, 210.

2 In re Rahrer (1891) 140 U. 8. 545. To the same effect is Cominino v.
Clarke & Son (1918) 172 N. Y. Supp. 478.

338 L. R. A.(N. S.) 77, note.

4 Ibid.

s People v. Roberts (1896) 148 N. Y, 360. The court in that case,
speaking of a provision of the Civil Service Act, said: “The section of
the Constitution with which it was then found to be in conflict, and
which had the effect to suspend its operation as to that department,
having been since modified in such a manner that both the organic law
‘and the general statute are in harmony, each expressing the same general
policy and directing the same thing to be done, the suggestion that, in
order to make the general law operate upon this case, the Legislature
must reénact it, has no reasonable or just foundation, and, so far as I am
aware, is not sustained by authority” (p. 368). See also Allison v.
Corker (1902) 67 N. J. L. 596, 600.
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as a result of changed circumstances. This is true, for
instance, when a statute regulating rates is valid when
passed, but because of the great increase in operating ex-
penses later becomes confiscatory.?

§50. Judicial Control of Executive Action. It is now well
settled that executive officers, aside, at least, from the chief
executive, are civilly liable for illegal or unconstitutional
acts done in their official capacity.? They may also be
enjoined from doing illegal acts and from acting under
unconstitutional statutes3; and mandamus will lie against
them to compel the doing of non-discretionary, ministerial
acts, and to compel the exercise of discretion, but not for the
purpose of directing the way in which their discretion shall
be exercised.4

In the case of Mississippi v. Johnsons an injunction was
sought to restrain the President from putting the Recon-
struction Acts into effect in Mississippi, on the ground that

* Municipal Gas Co. #. Public Serv. Comm. (1919) 225 N.Y. 89, 96. See
also Anderson ». Pacific Coast 8 S. Co. (1912) 225 U. S. 187, 196 (regula-~
tion of pilotage); I's re Nelson (1895) 69 Fed. 712 (territorial legislation
superseded by federal legislation again becomes operative when the
territory is admitted as a State, adopting by its Conshtutmn the laws
of the territory as the laws of the State).

*With t.heexceptlonspomtedoutmanofetothelastpmgmph with
regard to judicial officers and those executing judicial process. United
States ». Lee (1882) 106 U. S. 196; Cunningham v. Macon & B. R. R.
Co. (1883) 109 U. S. 446, 452; Poindexter ». Greenhow (1884) 114 U. S.
270; 29 Cyc. 1440 and 1448. The fact that one acts under directions
of a superior is no defense, except when a military officer gives a com-
mand to a subordinate which does not clearly on its face show its illegal-
ity, In re Fair (1900) 100 Fed. 149, Clark and Marshall, The Law of
Crimes (2d ed.), 120, or where an officer does purely ministerial acts in
executing an order of a superior, fair on its face. 29 Cyc. 1441.

3 Allen ». Baltimore & O. R. R. Co. (1884) 114 U. S. 311; Pennoyer ».
McConnaughy (1891) uoU S. 1; Ex parte Young (1908) 209 U. S. 123;
22 Cyc. 879 et seq.

4 Marbury 9. Madison (1803) 1 Cranch 137, 166 (Secretary of State);
Kendall 9. United States (1838) 12 Peters 524 (Postmaster General);
United States 9. Black (1888) 128 U. S. 40 (Commissioner of Pensjons);
26 Cyc. 227 b seq.

s (1866) 4 Wallace 475-
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the statutés were unconstitutional, but the Supreme Court
refused to allow the bill to be filed. Part of the argument of
the court went upon the ground that the execution of the
statute in question required the exercise of discretion on
the part of the President, and that a court will not control
the exercise of discretion. This argument seems very ques-
tionable. When an officer is enjoined from enforcing a law,
his discretion in the administration of the law is not con-
trolled, in the sense in which it would be if a writ of
mandamus were issued directing him how he should ad-
minister it, that is, the court’s discretion is not substituted
for that of the officer as to how the law shall be admin-
istered. It has been asserted that the President has a
discretionary right to refuse to enforce a statute duly passed
on the ground that he thinks it unconstitutional.® But it
would seem that the President’s power in this regard is
exhausted when he has exercised his right of veto.? If this
is true, then to enjoin him from enforcing a statute is not
controlling his discretion. However, the decision of the
Supreme Court in refusing to enjoin the President seems
correct and eminently wise. If the President refused to
obey the court’s direction the only way to compel obedience
would be to imprison him for contempt. To say that this
would be undesirable would be to put the case very mildly.
But the court would not be able to enforce its decree against
the President, since he controls the entire executive machin-
ery, and is commander-in-chief of the army. Furthermore,
if the President obeyed the court’s injunction, and refused
to enforce the statute in question, he might well be brought
into conflict' with Congress, with the possible consequence
of impeachment.3?

Clearly a writ of mandamus should not issue for the pur-
pose of controlling the President’s discretion. The Supreme
Court has not had presented to it the question whether it

* Meigs, “The Independence of the Departments of Government,™
23 Amer. L. Rev. 594-

= Willoughby on the Constitution, sec. 767.

3 Mississippi v. Johnson (1866) 4 Wallace 475, 501.
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will issue such a writ to compel the President to do a merely
ministerial act, or to exercise his discretion when it is his
duty to do so, but it is believed that the court would not
issue such a writ even under those circumstances, since the
very cogent arguments against issuing an injunction, based
upon the possibility of a clash between the President and
the court, would also apply in such a case.®

Similar arguments of public policy and convenience
would seem to point to the propriety of denying the right
to an injunction against the President even to prevent &
private wrong.? In an action for damages brought against
the President process would issue against his property and
not against his person, but it is at least questionable whether
public policy should allow the President to be distracted
from public business to settle private disputes during his
term of office.? ) ,

§51. The Supreme Court's Attitude Towards Political
Questions. The legislative and executive branches of

* And see Kendall 9. United States (1838) 12 Peters 524, 609.

* In the famous trial of Aaron Burr for treason Chief Justice Marshall
issued one and perhaps two subpenas duces tecum directed to President
Jefferson. Jefferson refised to obey or answer them on the ground that
the President could not be taken from his executive duties by such
judicial process and Marshall intimated that for such refusal the Presi-
dent would not be punishable as for a contempt. See Beveridge's Life
of John Marshall, vol. iii, pp. 444 to 447, 454 and 455, 522; Gaodnow,
Principles of the Administrative Law of the Uniled Stales, 91.

s The state courts are irreconcilably divided on the question whether
the governor can be compelled by mandamus to do a purely ministerial
act, the majority however being against the exercise of such a power.
See the elaborate notes reviewing the cases in 6 L. R. 4. (N. S.) 750,
and 32 L. R. A. (N. S.) 355. It seems that state courts generally will
not enjoin the governor. Frost v. Thomas (1899) 26 Colo. 222; State v.
Huston (1910) 27 Okl. 606; Cooley, Constitutional Limitations (7th ed.),
162, n. Compare Ekern v. McGovern (1913) 154 Wis. 157, 204 to 220,
and Hatfield 9. Graham (1914) 73 W. Va. 759.

The Supreme Court in Kentucky v. Dennison (1860) 24 Howard 66,
refused to issue a writ of mandamus to a state governor to compel
interstate rendition, though admitting that he was derelict in a non-
discretionary duty. (See secs. 208 and 209.) The federal courts have,
however, frequently enjoined a state board of which the governor was a
member. See Hall's Cases on Constitutional Law, 112, 1.
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government are essentially the political branches, and with
the exercise of their distinctively political powers the
judiciary will not interfere. On*this point Chief Justice
Marshall said*:

“By the Constitution of the United States, the President
is invested with certain important political powers, in the
exercise of which he is to use his own discretion, and is
accountable only to his country in his political character,
and to his own conscience. To aid him in the performance
of these duties, he is authorized to appoint certain officers,
who act by his authority and in conformity with his
orders.

“In such cases their acts are his acts; and whatever
opinion may be entertained of the manner in which exec-
utive discretion may be used, still there exists, and can
exist, no power to control that discretion. The subjects

" are political. They respect the nation, not individual
rights, and being entrusted to the executive, the decision
of the executive is conclusive. The application of this
remark will be perceived by adverting to the Act of
Congress for establishing the department of foreign
affairs. This officer as his duties were prescribed by that
act, is to conform precisely to the will of the President.
He is the mere organ by which that will is communicated.
The acts of such an officer, as an officer, can never be
examinable by the courts.”

Foremost among these political powers, as suggested by
Marshall, are those which have to do with our foreign rela-
tions. The determination of the executive department is.
conclusive upon the courts on the question whether diplo-
matic or consular agents of foreign countries are to be
recognized or not.? When there is dispute between foreign
governments as to which has jurisdiction over certain terri-
tory, the courts are controlled by the decision of the execu-
tive department on this point3; and this is all the more

t Marbury v, Madison (1803) 1 Cranch 137, 167.
2 Ex parte Baiz (1890) 135 U. S. 403.
s Williams v. Suffolk Ins. Co. (1839) 13 Peters 415.
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true when the dispute arises between the United States and
a foreign government.* The courts will also follow without
question the decision of the political departments that a
state of war exists to which the United States is a party and
as to when it begins and ends?; as well as the decision of the
executive department that a state of war exists between
foreign nations, and that a former part of a foreign country
is now an independent political entity.? When questions
arise as to the validity of the ratification of a treaty by a
foreign government, or as to whether a treaty is still in force,
the courts will adopt the conclusions reached on these points
by the political departments.4

In Luther v. Borden® a case was presented to the federal
courts in which it appeared that two separate governments
had cla.1med( to wield constitutional authority in Rhode
Island, and it was sought to have the courts determine which
had in fact been the real government. The Circuit Court
and the Supreme Court refused to examine the evidence
on the subject, declaring that it was a question for the
political, and not the judicial branch of the federal govern-
ment. Primarily it was declared to be a question for Con-
gress. Since each House is ‘“‘the judge of the elections,
returns, and qualifications of its own members, "% a dispute
as to which is the constitutional government in a State
might be determined by the determination of those ques-
tions. The Rhode Island dispute never reached this stage,
nowever, since, before such a question could arise, a new
Constitution was adopted in the State, which was recognized
by all factions. But it is further provided in the Constitu-
tion that,

1 Foster v. Neilson (1829) 2 Peters 253.

* The Prize Cases (1862) 2 Black 635; The Protector (1871) 12 Wal-
lace 700; The Pedro (1899) 175 U. S. 354.

3 United States v. Palmer (1818) 3 Wheaton 610, And see the procla-
mation adopted by Congress with regard to Cuba, The Pedro (1899) 175

U. 8. 354, 355.
4 Doe v. Braden (1853) 16 Howard 635.
5 (1849) 7 Howard 1.
S Art. I, sec. 5, par. 1.
[ ]
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*The United States shall guarantee to every State in
this Union. a republican form of government, and shall
protect each of them against invasion, and, on applica-
tion of the Legislature, or of the Executive (when the
Legislature cannot be convened), against domestic
violence.”*

The court in Luther v. Borden said that this duty also rested
primarily upon Congress, although it might be delegated by
Congress to some other branch of the government. This
had been done to the extent of authorizing the President to
use the militia of the States and the military forces of the
United States to put down insurrection in a State, upon the
request of the legislature of the State, or of the state execu-
tive, when the state legislature cannot be convened.? Act-
ing under this authority, the President had rgsponded to
the request for military aid of the charter government in
Rhode Island, thus recognizing that as the constitutional
government of the State. The court held that it was con-
cluded by this determination.

Aecting upon the same principle, the Supreme Court has
refused to consider the question whether a State has or has
not a republican form of government. In an action brought
to recover a state tax the defense was that the tax was un-
constitutional, taking the defendant’s property without due
process, since the state constitution made provision for
legislation by initiative and referendum, and, the State,
therefore, had not a republican form of government.3 Again
in a later case it was contended that the passage of a State
Workmen's Compensation Act constituted a departure
from a republican form of government, and consequently,
was unconstitutional.4 In each case the court declared that
this was not a question for judicial determination, but a
political ‘question within the exclusive jurisdiction of the
political side of the government.

* Art. IV, sec. 4.

2 Rev. St., sec. 5297. See 3 Fed. Stat. Ann. 929 and 930.

3 Pacific States T. & T. Co. v. Oregon (1912) 223 U. S. 118.

4 Mountain Timber Co. v. Washington (1917) 243 U. S. 219.
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In Georgia v. Stanton™ an injunction was sought to restrain
the Secretary of War and Generals Grant and Pope from
enforcing the Reconstruction Acts in Georgia, on the ground
that such enforcement

“would annul, and totally abolish the existing state

government of Georgia, and establish another and differ-

ent one in its place; in other words, would overthrow and
destroy the corporate existence of the State, by depriving
it of all the means and instrumentalities whereby its
existence might, and, otherwise would, be maintained.”?

The court held that here was involved merely a political
controversy between the State of Georgia and the United
States, and that over such a question the court had no
jurisdiction. In the words of the court, *“the rights for the
protection, of which our authority is invoked, are the rights
of sovereignty, of political jurisdiction, of government, of
corporate existence as a State, with all its constitutional
powers and privileges.”? The court relied quite largely
upon the earlier case of Cherokee Nation v. Georgia,* in
which the Cherokee Nation, asserting their independence
sought to restrain the State of Georgia from exercising
legislative power over them. The court held that it had no
original jurisdiction of that case because the Cherokee
Nation was not a foreign nation within the meaning of the
Judiciary Article of the Constitution®; but the judges also
declared that the controversy with regard to the legislative
control of the Indian nation by the State of Georgia was
purely political, and, therefore, not a proper one for a court
to entertain.®

* (1867) 6 Wallace 50, 2 Itid., 76.

8 Ibid.,77. This decision was followed without opinion in Mississippi
». Stanton (1867) 154 U. S. 554.

4(1831) 5 Peters 1. S Art. IT1, sec. 2.

¢ In Rhode Island s. Palmer, one of the cases passed upon under the
title of the National Prohibition Cases (1920) 253 U. S. 350, the State of
Rhode Island attacked the Eighteenth Amendment as unconstitutional
because it deprived the State of its inherent police power. Mr. Charles
E. Hughes, previously a Justice of the Supreme Court, and afterwards
Secretary of State, in a brief in support of the amendment contended
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It is, however, suggested in both of the cases just dis-
cussed that if personal or property rights had been involved
in a case between proper parties the constitutionality of the
legislation in question might have been considered.* Per-
sonal political rights can be vindicated by action, as for
instance the right to vote?; and the right to hold political .
office may be inquired into by gquo warranto.3 So the
Supreme Court has held that the validity of a state statute
for the choosing of presidential electors may be inquired
into at the suit of nominees for that office4; and state courts

_have generally held that the validity of apportionment
acts may be passed upon by the courts.s :

§52. Judicial Functions Confined to ** Cases’ and *‘ Con-
troversies.” In 1907, certain federal statutes having been
passed which affected the rights of the Cherpkee Indians
in lands allotted to them, Congress passed an act permitting
suits to be brought in the Court of Claims to test the valid-
ity of those statutes, with a right of appeal to the Supreme
Court. The Court of Claims upheld the statutes in ques-
tion, and upon appeal to the Supreme Court that tribunal
considered the question of its jurisdiction.® The Constitu-
tion declares that ‘‘the judicial power shall extend to all
cases, in law and equity, " under the Constitution, laws, and
treaties of the United States, or which may affect ambassa-
dors, ministers,and consuls; “to all cases of admiralty and
maritime jurisdiction”; and to *controversies” to which
the United States or a State is a party, or where there is
diverse citizenship, or where land is claimed under grants

that the court bad no jurisdiction of this question, as it involved a purely
political controversy. The amendment was upheld, but no opinion was
rendered in the case. See the consideration of the case in sec. 22.

1 Cherokee Nation v. Georgia (1831) 5 Peters 1, 19; Georgia . Stanton
(1867) 6 Wallace 50, 77.

215 Cyc., 314 and cases there cited.

3 15 Cyc., 303 and cases there cited.

4« McPherson v. Blacker (1892) 146 U. S. 1.

s State ». Cunningham (1892) 81 Wis. 440, and cases cited from other
States.

6 Muskrat v. United States (1911) 219 U. 5. 346.
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of different States.” If, then, a proceeding before a court is
not a ““case” or a *‘controversy” it is not judicial in charac-
ter. The court in the case just referred to accepted the
definition of these terms by Justice Field at circuit in an
earlier case,? as follows:

*“The judicial article of the Constitution mentions
cases and controversies. The term ‘controversies,” if
distinguishable at all from ‘cases,’ is so in that it is less
comprehensive than the latter, and includes only suits of
a civil nature. Chisholm v. Georgia, 2 Dall. 431, 432;
1 Tuck. Bl. Comm. App., 420, 421. By cases and con-,
troversies are intended the claims of litigants brought
before the courts for determination by such regular
proceedings as are established by law or custom for the
protectiom or enforcement of rights, or the prevention,
redress, of punishment of wrongs. Whenever the claim
of a party under the Constitution, laws, or treaties of the
United States takes such a form that the judicial power is
capable of acting upon it, then it has become a case.
The term implies the existence of present or possible
adverse parties whose contentions are submitted to the
court for adjudication.”

The court held that the proceedings authorized by the
statute in question to be brought before the Court of Claims,
with a right of appeal to the Supreme Court, was not a case
or controversy, because there were no adverse parties whose
rights were to be settled, but the proceedings were planned
merely to get a determination as to the constitutionality of
certain legislation.’ Applying the same principle, the
Supreme Court has held that when the decision of a tribunal
is subject to review by an administrative officer or by Con-

* Art, III, sec. 2, par. 1.

8 In re Pacific Railway Commission (1887) 32 Fed. 241, 255.

s With regard to the constitutionality of statutes providing for de-
claratory judgments see notes in 30 Yale L. Jour., 161; 19 Mich. L. Rev.,
88; 21 Columbia L. Rev., 168. With regard to the practice in England
and Canada see Ridell, “Declaratory Judgments in Canada, " 25 Low
Noles, 467 -
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gress it is not judicial in characdter, for a judicial proceqd{ng
is one in which a court renders final decision, subject only
to review by an appellate court.* Also, when in a criminal
trial the defendant has been acquitted and cannot, therefore,
be further tried because of the constitutional provision
against double jeopardy,* a review of the proceedings in the
lower court for the purpose of establishing a precedent for
the future is not in its nature judicial. 3

§53. Control by Congress of the Jurisdiction of the Supreme
Court. We have seen that Congress has power to restrict
the appellate jurisdiction of the Supreme Court below the
full scope of that jurisdiction which is permitted to it by the
Constitution.4 But Congress may not add to the Supreme
Court's original jurisdiction,$ and obviously may not cut it
down. . -

In the cases considered in the last preceding section the
court was dealing with statutes whereby Congress sought to
invest the court with appellate jurisdiction in proceedings
which the court held to be nonjudicial. In each case the
court came to the conclusion that, since it was created by
the Constitution, and the limits of its appellate jurisdiction
were set by that instrument and extended only to judicial
cases and controversies as defined by the court, Congress
had no authority to enlarge that jurisdiction, and the court
refused to hear the appeals.

From very early days the Crown and the House of Lords
have called upon the English judges for advisory or “con-
sultative’ opinions.® In Canada the Governor-General in
Council, and with certain limitations the Senate and House
of Commons may refer questions to the Supreme Court.?
In Australia the judiciary is not under a duty to give ad-

2 United States v. Ferreira (1851) 13 Howard 40; Gordon v. United
States (1864) 2 Wallace 561 and 117 U. S. 697.

* See sec. 142.
3 United States v. Evans (1909) 213 U. S. 297.
4 Sec. 43. 5 Sec. 42. 6 Thayer, Legal Essays, 46.

*Moore, The Commonwealth of Australia, 241. Upon such reference
all parties in interest are heard, and from the decision there is an appeal
to the King in Council. This is practically a declaratory judgment.



§53 THE JUDICIARY 135

visory opinions.* It was proposed in the Constitutional
Convention of 1787 that

* Each branch of the Legislature, as well as the Supreme
Executive shall have authority to require the opinions
of the Supreme Judicial Court upon important questions
of law, and upon solemn occasions."”’?

Nothing came of this suggestion, however. In 1793 Presi-
dent Washington, through Jefferson, his Secretary of State,
inquired of the Supréme Court whether their advice would
be available to the executive on matters with regard to the
interpretation of treaties and laws: The justices answered

‘“that in consideration of the lines of separation drawn
by the Constitution between the three departments of
governmént, and being judges of a court of last resort,
afforded strong arguments against the propriety of extra-
judicially deciding the questions alluded to, and express-
ing the view that the power given by the Constitutipn to
the President of calling on heads of departments for
opinions ‘seems to have been purposely, as well as ex-
pressly, united to the executive departments.! Corre-
spondence and Public Papers of Jokn Jay, vol. iii, p. 486.”3

Here we find the Supreme Court very early expressing the
view that its duties are definitely limited by the terms of the
Constitution, and are not to be enlarged beyond those
limits.4

1 Except with regard to certain questlons under the Local Govern-
ment Act, 1888, in which cases the opinions have no binding authonty
Moore, The Commonwealth of Australia, 242.

*Parrand, The Records of the Federad Comvention, vol. ii, p. 341.
The suggested provision is practically identical with that put into the
Massachusetts constitution of 1780, and copied into that of New Hamp-
shire of 1784. The provision introduced into the Massachusetts consti-
tution was undoubtedly intended as an adaptation of the English prac-
tice. The Opinion of the Justices (1879) 126 Mass. 557, 561.

3 Muskrat 9. United States (1911) 219 U. S. 346, 354. See also
Marshall’s Life of Washington, vol. v, p. 441.

4 With regard to advisory opinions by state courts see Thayer, Lega}
Essays, 42 to 59; Hall’s Cases on Constitutional Law, 44 and 45.
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§54. Imposing Nonjudicial Functions upon the Lower
Federal Courts. The lower federal courts unlike the
Supreme Court, are not created, and do not have their
jurisdiction defined by the Constitution. The Constitution
vests in Congress the authority. to establish the federal
courts below the Supreme Court and to define their jurisdic-
tion.* It may increase or decrease their judicial functions
or abolish them altogether.? But may it impose upon them
nonjudicial functions?

In 1792 Congress passed an act for the relief of certain
classes of pension claimants, and directed the Circuit Courts
to hear such claims, giving a power of review to the Secre-
tary of War and to Congress. The Circuit Courts for the
districts of New York, Pennsylvania, and North Carolina,
in which courts sat at the time as Circuit Judges five out
of the six Justices of the Supreme Court, declared the statute
to be an unconstitutional attempt to impose nonjudicial
functions upon the courts, and that they could not, there-
fore, in their judicial capacity hear the claims presented.
Since the courts were not empowered to render final judg-
ment in the proceedings in question, those proceedings were
clearly not judicial in character. The position taken by the
judges was that the Circuit Courts were among those courts
which Congress was authorized to establish by the Judiciary
Article of the Constitution, which declared that the judicial
power of the United States shall be vested in those courts
and in the Supreme Court, and then defines judicial power

1 Sec. 41. -

2Tt set,ms very doubtful whether, after a federal judge has been
appointed, he can be ousted from office by the abolition of the court of
which he was a member, or by the repeal of the statute providing for his
appointment, because of the constitutional provision (art. III, sec. 1)
.that federal judges shall hold office during good behavior. This was
done, however, when the statute remodelling the judiciary, which was
passed at the end of John Adams administration, was repealed when
Jefferson took office. (See sec. 41.) When the Circuit Courts were
abolished the Circuit Judges continued to act as members of the Circuit
Courts of Appeals, and when the Commerce Court was done away with
other provision was made for the members of that court. (As to the
abolition of these courts see sec. 41.)
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in such a way as to exclude the proceedings in question; and
that such courts having been established, they could not be
compelled to entertain jurisdiction outside of that provided
for in the Constitution. A writ of mandamus was sought
from the Supreme Court to compel one of the Circuit Courts
to entertain a proceeding under the act, but the objections
of the judges had been communicated to the President, and
before any decision was reached in the Supreme Court the
statute in question wasrepealed.” In one of the circuits the
judges consented to consider themselves appointed individ-
ually as commissioners to hear the claims,? but the Su-
preme Court later decided, apparently unanimously, that
this was not intended, and that they had no authority to
act in that capacity under the statute.?

By statutes of 1823 and 1834 Congress directed the Terri-
torial Court of Florida to hear claims for damages caused to
Spanish inhabitants and officers by the American army
before the cession of Florida to the United States, and to
report its findings to the Secretary of the Treasury, who was
to pay them if satisfied that they were just and equitable.
In 1849 congressional legislation directed the District Court
for the northern district of Florida to hear similar claims.
This the District Court did, and it was sought to take an
appeal from such a determination to the Supreme Court.
As we have seen just above, the Supreme Court refused to
entertain this appeal on the ground that the proceeding
was nonjudicial. In doing so the court expressed its opinion
that the District Court had erred in assuming that the
hearing of the claim in question came under its judicial
duties, and approved the position taken by the judges under
the statute of 1792 that such duties cannot be imposed by
Congress upon a court established under the direction of the
Judiciary Article of the Constitution.4

3 The opinions of the judges will be found in a note to Hayburn’s
Case (1792) 2 Dallas 409. 3 Ibid.

8 See the note to United States v. Ferreira (1851) 13 Howard 40, 52.

4 United States v. Ferreira (1851) 13 Howard 40. See also Gordon v.
United States (1864) 117 U. S. 697, 703.
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By act of February 24, 1855, Congress established the
Court of Claims. By this act the court was directed to
investigate claims founded upon petitions, or referred to it
by either House of Congress. It had, however no authority
to render final judgments, but was directed in each case to
report to Congress, and, when it believed the claim to be
valid, it was directed to frame for the consideration of
Congress an appropriate bill for the payment of such claim.,
In 1863 this law was amended,? and *final judgments and
decrees” were provided for, with a right of appeal to the
Supreme Court, but since it was further provided that
money on such claims should not be paid “till after an
appropriation therefor shall be estimated for by the Secre-
tary of the Treasury,” it was held that the proceedings
under the act were not judidal, and the Supreme Court,
therefore, refused to entertain an appeal.3 By act of 1883
the Houses of Congress and their committees, and any
executive department, before which a claim is pending are
authorized to refer such claims to the Court of Claims, not,
however, for adjudication, but merely for the purpose of
obtaining a report.4 By later legislation, however, the
Court of Claims is given power to render final judgment
with regard tc claims founded upon the Constitution or
laws of the United States (except for pensions), or upon
regulations of the executive departments, or upon contracts
express or implied with the government, or for damages in
cases not sounding in tort, where the claimant would be
entitled to redress in a court of law, equity or admiralty if
the United States were suable.5 When acting under these
provisions the court is clearly acting judicially.® Itmay still,

* 10 Stat. 612.

® Act of March 3, 1863, 12 Stat. 765.

s Gordon v. United States (1864) 2 Wallace 561, and 117 U. S. 697.

4 Act of March 3, 1883, 22 Stat. 48s.

s Act of March 3, 1887, 24 Stat. 505.

6 It has also from time to time been given authority to act in a judicial
capacity by special legislation, and where it acts judicially the Supreme
Court will entertain an appeal. DeGroot v. United States (1866) 5
Wallace 419.
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however, be called upon by Congress or the executive
departments for reports outside of the above sphere of action
and in making such reports it as clearly acts nonjudicially.
No objection has been made to investing this tribunal,
originally nonjudicial in character, with judicial functions,
and it would seem that the only objection which might be
made would be that the members of the court being origi-
nally in their nature commissioners should be newly com-
missioned as judges. In Uniled States v. Ferreira® the court
raised, though it did not answer the question whether
Congress might authorize judges to act as commissioners to
hear claims, on the ground that Congress has no authority
to make appointments of government officers. Under the
earlier Act of 1792, however, all of the judges seemed to
think that if Congress had intended the judges to act as
commissioners they might legally have done so.? It would
seem that an officer already duly appointed may be vested
by Congress with added powers,3 although there might be
some question as to whether he was bound to exercise them.

§55. Legislative Control of Pending Actions. The doc-
trine of the ““separation of powers” of the executive, legis-
lative and judicial branches of the government is fundamen-
tal in the American theory of constitutional govern-
ment.* This does not mean an absolute separation, for we
find the President taking part in legislation through his
veto and his recommendations to the legislature, the
legislature acting as a court in impeachment proceedings,
and the courts reviewing the acts of the legislature and of
administrative officers, but it does mean that no branch of
the government, except as permitted by the Constitution,
shall usurp any of the essential functions of any other
branch. Therefore, “legislatures cannot set ‘aside the
judgments of courts, compel them to grant new trials, order

s (1851) 13 Howard 40.

* Notes to Hayburn's Case (1792) 2 Dallas 409, and to United States
». Ferreira (1851) 13 Howard 40, 52. .

3 Shoemaker v. United States (1893) 147 U. S. 282.

4 See the full discussion of this doctrine in The Federalist, Nos 47to51.
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the discharge of offenders, or direct what steps shall be taken
in the progress of a judicial inquiry.”’* But the court in the
same sentence went on to say that ‘‘the grant of a new
remedy by way of review has been often sustained.””* So
after final judgment an appeal to an existing tribunal may
be provided for or a new tribunal may be created for the
purpose of reviewing a given class of cases.? While the
granting a new trial is essentially a judicial function, the
providing that an appeal may be taken in a certain class of
cases is not.. On the other hand, of course, the hearing of an
appeal would be. Appellate jurisdiction may be taken from
a court in which it has previously been vested, and this is
true even with regard to the Supreme Court, and as to a
proceeding already pending.4

§56. Punishment of Contempts. The Supreme Court
has said:

- ““The power to punish for contempts is inherent in all
courts; its existence is essential to the preservation of
order in judicial proceedings, and to the enforcement of
the judgments, orders and writs of the courts, and conse-

* Stephens v. Cherokee Nation (1899) 174 U. S. 445; and see Cooley’s
Constitutional Limitations (7th ed.), 137 et seq., for state decisions on
these points.

2 Citing Calder v. Bull (1798) 3 Dallas 386; Sampayreac ». United
States (1833) 7 Peters 222; Freeborn v. Smith (1864) 2 Wallace 160;
Garrison #. City of New York (1874) 21 Wallace 196; Freeland v. Wil-

_liams (1889) 131 U. 8. 405; Essex Pub. Rd: Board v. Skinkle (1891) 140
U.S. 334 4

3 Wallace v. Adams (1907) 204 U. S. 415. Where a right of appeal
existed and has expired or where there was no right of appeal, some state
courts have held that a right of appeal cannot thereafter be granted by
the legislature, which would affect a judgment for damages or otherwise
with regard to property, since this would be contrary to the due process
clause. ‘See Germania Savings Bk. v». Suspension Bridge (1899) 159
N. Y. 362; Hill v. Sunderland (1831) 3 Vt. 507. But the Supreme Court
would seem to consider any orderly judicial method for the righting of an

. erroneous judgment to constitute due process. Sampayreac v. United
States (1833) 7 Peters 222; Freeland ». Williams (1889) 131 U. S. 405.
‘See also Page v. Matthews (1867) 40 Ala. 547.

4 Ex parte McCardle (1868) 7 Wallace 506.



§ 56 THE JUDICIARY 141

quently to the due administration of justice. The
moment the courts of the United States were called into
existence and invested with jurisdiction over any subject,
they became possessed of this power.”* ‘

By a statute passed in 18312 the power of the federal courts
to summarily punish for contempts is restricted to cases

“of misbehavior of any person in their presence, or so
near thereto as to obstruct the administration of justice,
the misbehavior of any of the officers of said courts in their
official transactions, and the disobedience or resistance by
any such officer, or by any party, juror, witness, or other
person to any lawful writ, process, order, rule, decree, or
command of the said courts.”

In ex parte Robinson3 the court held that since Congress
creates the inferior federal courts and defines their juris-
diction, it may limit their authority to summarily punish
for contempt. The court, however, throws out this impor-
tant hint: * The act, in terms, applies to all courts; whether
it can be held to limit the authority of the Supreme Court,
which derives its existence and powers from the Constitu-
tion, may perhaps be a matter of doubt.”4 This question
has not been more definitely passed upon, but it is interest-
ing to note that in a comparatively recent statute amending
the Anti-Trust Law, § in which certain limitations are placed
upon the power to summarily punish for contempts, the
operation of the statute is by its terms restricted to the
District Courts and to the courts of the District of
Columbia.$ ' -

s Ex parte Robinson (1873) 19 Wallace 505, 510. .

* The provisions of this statute are now incorporated in Judicial Code,
sec. 268,

3 (1873) 19 Wallace 505. 4 Ibid., 510,

s Act of Oct. 15, 1914, chap. 323, secs. 21 to 23, 38 Stat. 738.

¢ The majority of cases in the state courts have held that the legis-
lature cannot restrict or take away the inherent power of the courts to
punish for contempts, though some have recognized the validity of such
legislation, generally without giving the question much consideration.
Most of these latter cases deal with lower courts which are not of con-
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§57. Judicial Power to Suspend Sentences. The question
whether a court may in a criminal case suspend sentence
during good behavior, so as to permanently exempt, from
punishment, is one as.to which different opinions have been
expressed by the state courts. The right has recently been
passed upon adversely by the Supreme Court of the United
States, as far as federal courts are concerned.* That tri-
bunal declared that there is no such right inherent in a
court of law, but that the right to create crimeés and estab-
lish punishments is under the Federal Constitution a legis-
lative right. It was pointed out that the English courts
under the common law never exercised such a right—the
farthest that they went was to suspend sentence tempo-
rarily if justice seemed to demand further legal proceedings
or an appeal to executive clemency. It is shown in a full
review of the state decisions that a majority of state courts
deny the right contended for, though a few have recognized
it. The only case which had been decided in the lower
federal courts denied the rights,? but the court admitted that
some of the federal courts had, nevertheless, engaged ex-
tensively in the practice. It is interesting that as a result
of this decision President Wilson granted some five thousand
pardons to persons who had been releasel under suspended
sentences by federal courts.

stitutional creation. The distinction between constitutional and non-
constitutional courts, suggested by the Supreme Court, will reconcile
many of the cases, though frequently not referred to in them. See notes
in 36 L. R. A. 254, and ¢4 Col. L. Rev. 65. Courts generally recognize the
right of the legislature to regulate the punishment for contempts, See
note in 6 Col. L. Rev. 199.

t Ex parte United States (1916) 242 U. S. 27.

2 United States v. Wilson (1891) 46 Fed. 748; though the existence of
the power had been maintained in the District of Columbia. Miller v.
United States (1913) 41 App. D. C. 52,



CHAPTER VI
GENERAL CHARACTER AND ORGANIZATION OF CONGRESS

§58. Legislative Power and the Separation of Powers. The
First Article of the Constitution of the United States is con-
cerned with thelegislative branch of the national government,
and the first section of that article declares that ““all legisla-
tive powers herein granted shall be vested in a Congress
of the United States.” The principle of the ‘‘separation of
powers” of the executive, legislative, and judicial branches
of the government is fundamental in the American theory
of constitutional government.®* With it, to be sure, goes
also a system of checks of one branch of government upon
the others, as, for instance, the President’s power to veto
legislation and to appoint federal judges, the power of Con-
gress to impeach the President and the members of the
judiciary, and the power of the federal courts to declare
legislation unconstitutional, and to restrain executive
officers from doing unconstitutional or illegal acts. Not-
withstanding this certain degree of intermingling of spheres
of action, no branch of the government, except as permitted
by the Constitution itself, may constitutionally usurp any
of the essential functions of any other branch. As we have
seen, Congress cannot make appointments except as ex-
pressly authorized in the Constitution,? nor can it interfere
with the essential judicial functions of the courts.? On the
other hand it is equally clear that neither the President nor
the federal judiciary has constitutional authority to enact

* See the full discussion of this doctrine in The Federalist, Nos. 47 to 51.
See also W. Jethro Brown, “The Separation of Powers in British
Jurisdictions,"” 31 Yale L. Jour., 24.

* Sec. 29. 3 Sec. 55-
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laws.* We not infrequently hear the term “judge-made
law” applied when a court decides some new point, and
especially when a decision is thought to embody a depar-
ture from preéxisting practices or theories. But in such
cases judges never purport, at least, to establish new prin-
ciples of conduct, but always declare that they are but
applying existing principles to new facts. It cannot be
denied, that frequent repetition of this process does often
result in a development of the principles relied upon by the
courts to cover situations not within their original purview.
Still there is nothing startlingly new in thisfact. Itisbuta
continuation of the process by which the whole body of the
English common law has been built up. Legislation, on the
other hand, is the avowed and authoritative promulgation
of new principles or rules to be applied to future conduct.

§59. Implied Powers and Constitutional Interpretation.
The Articles of Confederation contained the provision that,
“Each State retains . . . every power, jurisdiction and
right, which is not by this confederation expressly delegated
to the United States, in Congress assembled.”2? The Con-
stitution when adopted contained no such provision. In-
stead. it incorporated a number of prohibitions of state
action, an enumeration of powers which were to vest in the
federal government, and certain limitations which were to
rest upon this new government. If it had stopped here it
seems clear that the States would have retained such of their
original powers as had not been prohibited to them, or trans-
" ferred by the Constitution to the federal government, and
that, on the other hand, the federal government would have
had all incidental powers reasonably necessary to carry out
the broad powers expressly granted.? These matters, how-
ever, were not left in doubt. “The Tenth Amendment,

* Reagon v. Farmers’ L. & T. Co. (1894) 154 U. S. 362, 400; Express
Cases (1886) 117 U. S. 1, 29; Atchison T. & S. F. R. Co. v. Denver &
N. O. R. Co. (1884) 110 U. S. 667, 682; Interstate Com. Com. v. Cin-
cinnati N. O. & T. P. R. Co. (1897) 167 U. S. 479, 499.

2 Art, 11,
3 The Federalist, Nos. 33 a3 44; Story sn the Constitution (5th ed.) sec,

1237.
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adopted immediately after the Constitution went into effect,
declares that, ‘‘The powers not delegated to the United
States by the Constitution, nor prohibited by it to the
States are reserved to the States respectively or to the
people,” while the implied powers of Congress gained ex-
press recognition in the body of the Constitution, as follows:

“The Congress shall have power . . . to make all
laws which shall be necessary and proper for carrying into
execution the foregoing powers, and all other powers
vested by this Constitution in the Government of the
United States or in any department or officer thereof.”*

This latter provision was brought forward in the Con-
stitutional Convention by the Committee of Detail, and was
accepted without dissent. There was not even any dis-
cussion raised by it except in the form of a suggestion made
by Madison and Pinckney that the power to ‘““establish all
offices”’ should be included, *“it appearing to them liable to
cavil that the latter was not included in the former.” But
other membersurged that the amendment was not necessary,
and it was voted down.? When the Constitution went to
the state conventions for ratification this provision did,
however, stir up very violent criticism, being pointed to as
giving powers to the national government which would
make possible all sorts of tyranny and usurpations. These
critics were answered with some impatience by Hamilton
in The Federalist.? He pointed out that the paragraph in
question did nothing more than express what would have
been implied without it, and that the only alternative
provisions would have been an enumeration of all of the
detailed powers which were to be exercised in carrying out
the main provisions which would have been humanly im-
possible, or an enumeration of all of the powers which were

3 Art. 1, sec. 8, par. 18,
8 Parrand, The Records of the Federal Convention, vol. i, p. 345.
8 No. 33, and again in No. 44. .
4 See also on this point the statement of Chief Justice Marshall in
M'Culloch 9. Maryland {1813} 4 Wheaton 316, 477.
10
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not to be exercised, which would have been as impracticable,
or to limit Congress to those powers elsewhere expressly
given, which if literally interpreted as not giving them any
incidental powers to carry out those fundamental powers
would have entirely tied the hands of the government.
The Constitution having been adopted, those who feared
the central government fell back upon a strict construction
of the grants of power which it contains, and insisted par-
ticularly that, when Congress was given power to ‘ make all
laws which shall be necessary and proper” for carrying out
the fundamental powers which were enumerated, it was only
intended to invest Congress with such incidental powers as
were absolutely necessary to the exercise of the other powers
expressly granted. ‘This contention came before the
Supreme Court in the case of M’Cullock v. Maryland* in
1819, was brilliantly argued by Webster, Pinckney, Wirt,
Luther Martin, Hopkinson, and Walter Jones, and the de-
cision upon it was written by Chief Justice Marshall for a
unanimous court. Congress had authorized the incorpora-
tion of the second bank of the United States, which had a
branch in Baltimore, while Maryland had levied a tax upon
all banks established without authority from the State.
The two questions were whether Congress had authority
to establish such a bank, and whether Maryland could tax
it. It was contended that the word *‘necessary” controlled
the whole sentence, and limited the power to pass laws for
the execution of the granted powers ““to such as are indis-
pensable, and without which the power would be nugatory.”
Marshall pointed out that the paragraph in question was
not put among the limitations upon legislative powers, but
among the granting provmons, and, therefore, could nof
‘have been meant to give Congress less power than would
have been possessed without it; that “‘necessary’’ in common
parlance does not mean “absolutely necessary,”? but

14 Wheaton, 316. The story of this litigation and its setting are
graphically presented in Beveridge's Lifs of Jokn Marshall, vol. iv,chap.
6

3 The Constitution does in another place contain this phrase, where it
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“needful,” “conducive to’’; and that the word nec&ssary is,
furthermore, coupled with the word ““proper,” as being a
word of similar import.

“The result of the most careful and attentive considera-
tion bestowed upon this clause is, that if it does not
enlarge, it cannot be construed to restrain the powers of
Congress, or to impair the right of the legislature to exer-
cise its best judgment in the selection of measures to
carry into execution the constitutional powers of the
government. . . . Let the end be legitimate, let it be
within the scope of the Constitution, and all means which
are appropriate, which are plainly adapted to that end,
which are not prohibited, but consist with the letter and
spirit of the Constitution, are constitutional,”*

As a result of this construction the court held that it was
within the power of Congress to incorporate a bank for the
purpose of carrying out its fiscal operations.

The power vested in Congress to ‘“make all laws which
shall be necessary and proper” for carrying into effect the
powers elsewhere expressly granted, is, of course, open to
abuse, but so are all of the other powers. When Congress
oversteps its legitimate bounds the public may make their
disapproval effective through the ballot, while any patent
abuse will be nullified by the Supreme Court through its
power to refuse recognition to unconstitutional legislation.
Where the language of the Constitution is clear and un-
equivocal, the court will enforce its terms even though the
result may not be that which was contemplated by its
framers,? but, where a term or phrase is open to different
interpretations, the meaning intended to be attached to it

prohibits States from laying *imposts, or duties on imports or exports,
except what may be absolutely necessary for executing its inspection
laws.” Art. I, sec. 10.

* M'Culloch 9. Maryland (1819) 4Whea.ton 316, 420, 421,

# Chisholm v, Georgia (1793) 2 Dallas 419, in which it was held thata
citizen of one State might sue another State, notwithstanding that the
sontrary view was expressed in The Federalist. See sec. 42.
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by its framers,” or the purposes intended to be effected by
it,? will be taken into consideration. When, however,
exigencies arise which were not in the contemplation of the
framers of the Constitution, the fact that they had no
affirmative intention that it should cover such a case will
not prevent such a case being brought within it. Sinceit
was intended not only for the period in which it was adopted,
but for the future also, it should in such cases be interpreted
according to the view which reasonable men would take of
it in the light of existing circumstances. 3

* Cohens v. Virginia (1821) 6 Wheaton 264, 418.

2 Prigg v. Pennsylvania (1842) 16 Peters 539, 610, 611.

3In M'Culloch v. Maryland (1819) 4 Wheaton 316, 407, 415, Chief
Justice Marshall said: “In considering this question, then, we must
never forget, that it is a constitution we are expounding. This provision
is made in a Constitution intended to endure for ages to come, and,
consequently, to be adapted to the various crises of human affairs.”
See also the statement of Marshall in Dartmouth College v. Woodward
(1819) 4 Wheaton 518, 644, and the statement of Justice Story in
Martin v. Hunter’s Lessee (1816) 1 Wheaton 304, 326, and that of Jus-
tice Holmes in Missouri v. Holland (1920) 252 U. S. 416, 433.

President Roosevelt gave his support to the proposition, advanced by
James Wilson of Pennsylvania in the early days of American history,
that the federal government must have by implication power over any
subject from which it is not expressly excluded, and which is not ex-
pressly given to the States, if it cannot be adequately dealt with by the
States. See Willoughby on the Constitution, sec. 27. Such a doctrine
has been held to be contrary to the Tenth Amendment. :Kansas o
Colorado (1907) 206 U. S. 46. It has also been urged that powers

.expressly denied to the States belong to the United States by reasonable
implication, though not expressly given. Tiedeman, The Unwritten
Constitution of the United Stales, chap. 11. But in the case last cited the
court said that “all powers of a national character which are not dele-
gated to the national government by the Constitution are reserved to
the people' of the United States,”” by force of the Tenth Amendment.
The Legal Tender Cases are, however, rather hard to reconcile with this
proposition. See sec. 83.

At the time of the Revolution the doctrine of natural rights held
strong sway, and it is not surprising that in some early cases it is sug-
gested that legislation not otherwise forbidden might be unconstitutional
if in conflict with such rights. (See, for instance, Calder ». Bull (1798) 3
Dallas 386, 387 to 389.) It has also been suggested at times that legisla-
tion might be unenforceable becduse in conflict with the spirit of the
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No exhaustive attempt will be made to enumerate here
the cases in which the doctrine of implied powers has been
applied, but the following quotation will give some illus-
trative examples’:

*And it is important to observe that Congress has often
exercised, without question, powers that are not expressly
given nor ancillary to any single enumerated power.
Powers thus exercised are what are called by Judge Story
in his Commentaries on the Constitution, resulting powers,
arising from the aggregate powers of the government. He
instances the right to sue and make contracts. Many
others might be given. The oath required by law from
officers of the government is one. So is building a capital
or a presidential mansion, and so alsois the penal code. . . .

¢, . . Under the power to establish post offices and
postroads Congress has provided for carrying the mails,
punishing theft of letters, and mail robberies, and even
for transporting the mails to foreign countries. Under
the power to regulate commerce, provision has been made
by law for the improvement of harbors, the establishment
of observatories, the erection of lighthouses, breakwaters
and buoys, the registry, enrollment, and construction of
ships, and a code has been enacted for the government of
seamen.”

Many other examples will be noted as we proceed with our
general discussion. ?

§60. Delegation of Legislative Power. It is universally
recognized as a fundamental principle of American con-

Constitution. (See, for instance, Legal Tender Cases (1870) 12 Wallace
457, 544.) Probably in none of these cases, however, was either doctrine
advanced as the sole ground of decision, and both have quite lost favor
in recent years. Probably all that was ever really intended by either is
now sufficiently safeguarded by the due process clauses of the Fifth and
Fourteenth Amendments.

* Legal Tender Cases (1870) 12 Wallace 457, 535 to0 537.

2 Perhaps the most extreme examples are to be found in the issue
of legal tender notes (see sec. 83), and the acquisition of territory by

purchase (see sec. 100).
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stitutional law that the legislative branch of the government
cannot delegate its essential legislative function to any
other agency.* This results from the clear declarations in our
constitutions, both federal and state, that all legislative
power shall vest in the law-making bodies which are thereby
created. ;

This does not mean, however, that Congress, for instance,
cannot delegate any of the powers which it has the right to
exercise. A distinction is drawn between those powers
which are essentially legislative, and those which are not.
As said by Chief Justice Marshall:

“It will not be contended that Congress can delegate
to the courts, or to any other tribunal powers which are
strictly or exclusively legislative. But Congress may
certainly delegate to others powers which the legislature
may rightfully exercise itself.”?

The establishment of principles or rules of conduct is the
essential function of a law-making body, and this power
cannot be delegated, but the power to apply principles and
rules, once established by the legislature, to facts as they
may arise may be vested by the legislature in some other
governmental agency, notwithstanding the fact that the
legislature might itself have made such application.

‘*“The true distinction'. . . is between the delegation
of power to make the law, which necessarily involves a
discretion as to what it shall be, and conferring authority
or discretion as to its execution, to be exercised under
and in pursuance of the law. The first cannot be done;
to the latter no valid objection can be made.”3

* Since the ,English Parliament is unfettered by any constitutional
limitations it follows of course that it may delegate such of its legislative
functions as it pleases to other agencies. Itisalso held that the dominion
legislatures may delegate their legislative functions. Moore, The Com-
monwealth of Ausiralia, 130.

2 Wayman v. Southard (1825) 10 Wheat:on 1, 42.

3 Field v. Clark (1892) 143 U. S. 649, 693, quoting from Cincinnati
W. & Z. R. R. Co. v. Commissioners (1852) 1 Ohio St. 77, 88.



§ 60 ORGANIZATION OF CONGRESS 151

There is, however, one exception to the rule against the
delegation of legislative power which is as widely recognized
as the rule itself. This exception is in favor of the grant of
the power of local self-government to municipalities.? Its
real basis is historical, resting upon the immemorial Anglo-
Saxon practice of leaving to each local community the
control of local affairs. ‘This practice is conceived to be so
integral a part of the Anglo-Saxon system of government
as to justify the grant to municipalities of the control of
local affairs, in the absence of any express constitutional
prohibition. By force of this doctrine congressional dele-
gation of very extensive powers of self-government to the
District of Columbia and the territories has been upheld.?
Maunicipalities have, however, no inherent power of local
self-government, but must show an actual grant of such
power from the State.?

In conformity with the principle stated above it is con-
stitutional for Congress to enact legislation with a proviso
either that its operation shall be suspended, or that its
provisions shall only go into effect upon the happening of
certain specified events, which are to be ascertained by some
administrative officer. The non-intercourse Act of 1809
was an example of the former sort of proviso. By its terms
importation from France and Great Britain was forbidden,
but if either nation ceased to violate the neutral commerce
of the United States the President was authorized to make
proclamation to that effect, after which intercourse with the
nation in question would be lawful. This statute was up-

3 Cooley’s Conststutional Limilali (7th ed.), 261 to 265; Dillon,
Municipal Corporations (5th ed.), sec. 573. And it is generally held that
this may be accomplished by leaving to the electors of a locality the
determination by popular vote as to whether a statute affecting local
affairs shall apply in that locality, Dillon, Municipal Corporations (5th
ed.), gec. 69. See a note in 3 Cor. L. Quar., 277, for discussion and
collection of authorities.

s Hornbuckle ». Toombs (1874) 18 Wallace 648; Stoutenburgh ».
Hennick (1889) 129 U. S. 141; see further secs. 101 and 105.

3 Cooley’s Constitutional Limitations (7th ed.), 266; Dillon, Municipal
Corporations (5th ed.), sec. 587.
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held by the Supreme Court in The Brig Aurora.* By the
Tariff Act of 1890 it was declared that, in order to secure
reciprocal trade with countries producing and exporting
sugar, molasses, coffee, tea, and hides, or any of these articles,
the free importation of such goods therein provided for
should be suspended, whenever the President was satisfied
that the exporting countries were imposing duties upon
American products which were reciprocally unequal and
unreasonable, and that under such circumstances certain
duties specified should be imposed upon the goods named.
“This was attacked as a delegation of legislative authority
to the President, but the Supreme Court refused to adopt
this view, saying?®:

. . Legislative power was exercised when Congress
declared that the suspension should take effect upon a
named contingency. What the President was required
to do was simply in execution of the act of Congress. It
was not the making of law. He was the mere agent of the
law-making department to ascertain and declare the
event upon which its expressed will was to take effect.
It was a part of the law itself as it left the hands of Con-
gress that the provisions, full and complete in themselves,
permitting the free introduction of sugars, molasses,
coffee, tea, and hides, from pa.rt1cula.1- countries, should be
suspended, in a given contingency, and that in case of
such suspensions certain duties should be imposed.”

Present day conditions with their great complexity of
personal and economic relations, together with the rapidly
increasing governmental supervision of personal, and es-
pecially of corporate conduct in the interest of the com-
munity at large, have made it practically impossible for
legislatures to provide for all the detailed application of the
rules and regulations which they adopt. Furthermore,
such application can be much more satisfactorily made by
persons who are experts in given fields, and who devote their

= (1813) 7 Cranch 382.
2 Field v, Clark (1892) 143 U. S. 649, 683.
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time to the consideration of the problems within those fields.
These considerations have led legislatures to delegate a
great deal of the power that they might exercise to admin-
istrative officers and commissions, and this they may
constitutionally do as long as they lay down the guid-
ing principles, and leave only to the administrative
agency the application of such principles to facts as they
arise.

The authority so delegated may be very extensive, and
the guiding principles which are to govern may be laid down
in very broad terms. In Union Bridge Company v. United
States® it was held that Congress in pursuance of its control
of interstate commerce might prohibit bridges over
navigable streams which constituted an impediment
to their navigation, and might leave to the Secretary of
War to determine in each case whether a bridge in question
was an unreasonable obstruction of commerce. The
Supreme Court has also upheld legislation for the establish-
ment and management of forest reservations upon public
lands, which provided that the Secretary of Agriculture
might make regulations for the occupancy and use of the
lands in question, and for the purpose of preserving the
forests on such reservations from destruction.? When the In-
terstate Commerce Commission was established it was not
given power to formulate rates and rules of conduct for in-
terstate carriers.? By a later amendment of the Interstate
Commerce Act, however, this power was given, the act pro-
viding merely in broad terms that interstate carriers should
not charge unreasonable rates or practice unreasonable
discrimination, and leaving to the commission to declare
what rates and practices should be considered reasonable.
Here, certainly, extensive power is vested in the commission
which might have been exercised by Congress, and yet the

* (1907) 204 U, 8. 364.

2 United Statess. Grimaud (1910) 220 U. S. 506. Seealso i» re Kollock
(1897) 165 U. S. 526, and Butterfield . Stranahan (1904) 192 U. S. 470-

3 Interstate Comm. Comm. ». Cincinnati, N. O. & T. P. Ry. Ca

{1897) 167 U. S. 479.
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legislation was unhesitatingly upheld by the Supreme
Court.”

§61. Congress a Bicameral Legislature. The Conti-
nental Congress, established under the Articles of Con-.
federation, consisted of but one house, to which delegates
were appointed annually in such manner as the legislatures
of each State directed, and in which each State had a single
vote.? The legislatures of the various States, however,
were bicameral, modelled upon the English Parliament,
except that membership in the upper houses was not heredi-
tary. DPelatiah Webster, in his plan of government, pub-
lished in 1783, approved of a national legislature of two
chambers.3 This feature was also contained in the so-called
Virginia, Pinckney, and Hamilton plans, presented to the
Constitutional Convention.# Only the so-called New Jersey
plan contained a proposal for the continuation of the old
Congress with its single chamber.5 In the Constitutional
Convention there was some support for the New Jersey plan
on this point, ¢ but the majority was from the first in favor

1 Interstate Comm. Comm. v. Illinois Cent. R. R. Co. (1910) 215
U. S. 452; Interstate Comm. Comm. v. Chicago, R. I. & P. Ry. Co.
(1910) 218 U. S. 88.

The breach of an administrative rule may be made by statute a
criminal offense, in re Kollock (1897) 165 U. S. 526, though such in-
tention must clearly appear from the legislative enactment. United
States v. Eaton (1892) 144 U. S. 677. To make the breach of an ad-
ministrative rule a crime, and to punish it as such without a judicial
“trial would be unconstitutional, Wong Wing v. United States (1896)
163 U. S, 228. But it was held in Oceanic Navigation Co. 9. Stranahan
(1909) 214 U. S. 320, that a statute might constitutionally provide for
the imposition by an administrative officer of a penalty for the breach
of an administrative rule to secure the efficient performance of such rule,
when the act was not intended to be made criminal.

2 Art. V.

3“A Dissertation on the Political Union and Constitution of the
Thirteen United States of North America,’” contained in A Memorial
in Behalf of the Archilect of Our Federal Constitution, p. 33.

4 Taylor, The Origin and Growth of the American Constitution, 550, 563,
568, 570.

s Ibid., 580.

8 Farrand, The Records of the Federal Convention, vol. i, pp. 336 to 350.
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of a bicameral legislature,* and, therefore, wrote into the
Constitution the provision that Congress should * consist of
a Senate and House of Representatives.”*

§62. Powers of the Two Houses. In all legislative
matters except the raising of revenue the houses are equal,
for a measure may beintroduced in eitherhouse, each must
pass a bill by majority vote, and in case of a presidential
veto each must pass the bill again by a two thirds vote.3
But with regard to bills for raising revenue it is provided
that they ““shall originate in the House of Representatives;
but the Senatemay propose or concur with amendmentsas on
other bills.” ¢ This provision constituted part of the arrange-
ment arrived at between the large and small States which
resulted in equal representation in the Senate,s and which
originally provided that bills for raising and appropriating
money and for fixing salaries should originate in the lower
house and should not be amended in the Senate.® It was,
however, modified to its present form in the later stages of
the Convention. As it appears in the Constitution it is not
really a substantial limitation upon the Senate because of
that body’s right to amend. As we shall see shortly, in all
matters of organization and discipline, of immunities and
privileges the two houses are on the same footing, except
that the House of Representatives elects its own presiding
officer, while the Vice-President presides over the Senate.
In impeachment proceedings the House impeaches and the
Senate sits as a court to try the impeachment.? The Senate
alone participates with the President in the making of
treaties,® and in the filling of offices.® The houses participate
equally in the amending of the Constitution.*®

s Ibtid., vol. i, pp. 20, 46, 48, 225, 228, 235, 349, 350, 353-

sArt I, sec. I.

2 See sec. 37.

4Const.of U. S.,art. I, sec. 7, par. 1.

$ See sec. 66.

$ Parrand, The Records of the Federal Comvention, vol. i, pp. 523, 526,
539; vol. ii, pp. 13 to 16.

7 See sec. 40. 8 See sec. 33.

* See sec. 29- 30 See Chap. 3.
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§63. Election of Represeniatives.® Although proposals
for the election of members of the House of Representatives
by the state legislatures,? or in such manner as the state
legislatures should direct,® had their supporters in the
Constitutional Convention, the plan for the popular elec-
tion of representatives was generally accepted from the first. 4
It was, therefore, provided in the Constitution that,

“The House of Representatives shall be composed of
members chosen every second year by the people of the
several States, and the electors in each State shall have
the qualifications requisite for electors of the most numer-
ous branch of the State Legislature.”s

*Tt is interesting to compare the provisions in this and the next
section with those on the same subjects in the laws of the British Domin-
ions. In Canada the House of Commons is elected for five years by the
people of the province in proportion to population, with provision for
decennial readjustments. The qualifications are fixed by the provinces,
and the electors are the same as those for the provincial legislature.
(British North American Act 1867, secs. 37 to 41.) In Australia there is
direct election of the members of the House of Representatives in each
State in proportion to population, and so that the House shall be twice
as large as the Senate. Representatives are elected for three years, it
being required that they be qualified electors, twenty-one years of age
and native-born citizens or five years naturalized. The qualification of
electors are the same as for the most numerous branch of thestate
legislatures. (Australian Constitution Act, secs. 24,2610 31,34,43.) In
South Africa the members of the House of Assembly are directly elected,
membership being distributed among the States in proportion to the
number of European male adults in each, with provision for periodical
readjustments. The electors are those for the legislature in each prov-
ince until changed by the Dominion Parliament. Members must be
qualified electors in their States, residents of the Union for five years,
and British subjects of European descent. (South African Act 1909, secs.
32-36, 44.)

* Farrand, The Records of the Federal Convention, vol. i, pp. 28, 57,
353, 360.

8 Ibid., vol. i, pp. 364 and 365.

4 Ibid., vol. i, pp. 20, 54, 60, 225, 235, 353, 360.

s Art. I, sec. 2, par. 1. Each territory has a delegate to Congress
with the right of participating in debates but not of voting. U. S. Rev.
St., secs, 1862 and 1863. Such delegates were provided for in the
famous Ordinance for the government of the Ncrthwestern Territory of
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It is to be noted that while the righg to vote for representa-
tives is a constitutional right, the definition of those in
whom that right inheres is left to the States.”

One of the important compromises of the Constitution,
required in order to get the support of the delegates from the
slaveholding States, was contained in the provision that,

“Representatives and direct taxes shall be apportioned
among the several States which may be included within
this Union, according to their respective numbers, which
shall be determined by adding to the whole number of
free persons, including those bound to service for a term
of years, and excluding Indians not taxed, three fifths of

all other persons.”?

The *““all other persons” here referred to were, of course, the
negro slaves. The effects of this compromise came to an
end when slavery was abolished by the Thirteenth Amend-
ment,3 and the second section of the Fourteenth Amend-
ment contains the following provision:

* Representatives shall be apportioned among the sev-
eral States according to their respective numbers, count-
ing the whole number of persons in each State, excluding
Indians not taxed. But when the right to vote at any
election for the choice of electors for President and Vice-
President of the United States, Representatives in Con-
gress, the executive and judicial officers of a State, or the
members of the legislature thereof, is denied to any of the
male inhabitants of such State, being twenty-one years of
age, and citizens of the United States, or in any way

1787, sec. 12. They do not occupy constitutional offices, but are merely
the creation of Congress. Biddle . Richards (1823) Clarke & Hall,
Contested Elections, 407. Congress may at any time by a majority
vote withdraw the right to limited membership from a territorial dele-
gate. Cannon s. Campbell (1882) 2 Ellsworth's Digest of Contested
Elections, 604.

* Ex parte Yarborough (1884) 110 U. S. 651.

sArt. I, sec. 1, par. 3.

8 See Secs. 159 and 219

[}
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abridged, except for gparticipation in rebellion, or other
crime, the basis of representation therein shall be reduced
in the proportion which the number of such male citizens
shall bear to the whole number of male citizens twenty-
one years of age in such State.”

The provision contained in this section of the amendment
for the reduction of representation in Congress has never
been put into effect.

The Constitution called for an enumeration eor census
within three years after the first meeting of Congress, and
within every subsequent term of ten years. It also declared
that, *“The number of Representatives shall not exceed one
for every thirty thousand, but each State shall have at least
one Representative.”* Under the census of 1910 there was
one Representative for every 212,407 inhabitants, and the
number of inhabitants for each Representative will prob-
ably be increased under the 1920 census.?

The Constitution declares that,

“The times, places, and manner of holding elections for
Senators and Representatives shall be prescribed in each
State by the legislature thereof; but the Congress may at
any time by law make or alter such regulations, except
as to the places of choosing Senators.”3

* Art. I, sec. 2, par. 3. This paragraph further provided that “until
such enumeration shall be made, the State of New Hampshire shall be
entitled to choose three, Massachusetts eight, Rhode Island and Provi-
dence Plantation one, Connecticut five, New York six, Néw Jersey four,
Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North
Carolina five, South Carolina five, and Georgia three.”

2 Although a new census shows a State's right to a change in the num-
ber of Representatives, until Congress makes a new appartionment a
State must get on with the old number. In re Lowe (1863) 1 Bartlett’s
Conlfested Elections, 418; State 9. Boyd (1893) 36 Neb. 181. State dis-
tricts for the election of Representatives are fixed by state legislation,
but are to be composed of contiguous compact territory containing
as nearly as possible an equal number of inhabitants. Act of Aug. 8,
1891, 37 Stat. 13. Redistricting may by state constitition be subjected
to referendum. Davis #. Ohio (1916) 241 U. S. 565.

s Art. I, sec. 4, par. 1.
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Congressional legislation now decrees that Representatives
shall be elected in even years on the ‘Tuesday next after the
first Monday in November, and that vacancies may be
filled by elections as prescribed by the laws of each State.”
All votes for Representatives must be by written or printed
ballots or by voting machine.?

§64. Qualifications of Representatives.

““No person shall be a Representative who shall not
have attained the age of twenty-five years, and been
seven years a citizen of the United States, and who shall
not, when elected, be an inhabitant of that State in which
he shall be chosen.”’s

The age limit incorporated into this section was agreed to
in the Convention without much discussion,4 and, although
there was difference of opinion as to whether the term of a
Representative should be one, two, or three years, two years
was quite early agreed upon.® It was first suggested that a
candidate for Representative should have been a citizen
for three years, but this was later increased to seven, al-
though the question was frequently debated, and several
different periods were advocated.® Different property and
financial qualifications were strongly urged, but the Con-
vention did not seem able to agree upon any of them, and
they were finally left out.” Custom has established the
practice of electing only Representatives who reside in the
districts from which they are returned, and the statutes of
several States add this qualification to those provided for
in the Constitution. Other qualifications have also been

1 “When vacancies happen in the representation from any State, the
executive authority thereof shall issue writs of election to fill such
vacancies.” Const. of U. S.,art. I, sec. 2, par. 4.

3 U. S. Rev. Stat., secs. 25 to 27.

3 Const. of U. S., art. I, sec. 2, par. 2.

¢ Farrand, The Records of the Federal Convention, vol. i, pp. 221, 370,
375-

8 Ibid., vol. i, pp. 214, 220.

& Ibid., vol. ii, pp. 213, 216, 265, 268 to 272, 281.

1 Jbid., vol. ii, 121 to 126, 225.
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enacted by State legislation.® Such limitations have been
held, however, not to be effective.? This view is undoubt-
edly correct. It is clearly the intention of the Constitution
that all persons not disqualified by the terms of that instru-
ment should be eligible to the federal office of Represen-
tative.

§65. Choice of Speaker and Other Officers by the House of
Representatives. ‘“The House of Representatives shall
choose their Speaker and other officers. . . .”3 The title
““Speaker” used for the presiding officer of the House of
Representatives is, of course, taken from the title given to
the officer who presides over the English House of Commons.
The House has also provided for a clerk, sergeant-at-arms,
doorkeeper, postmaster, and chaplain. Each party chooses
in caucus the nominees for these offices, and the nominees
of the dominant party are elected. The Constitution does
not define the powers and duties of the Speaker, but under
the rules of the House his powers over legislation have
been very great, and though they have been somewhat
curtailed they are still very important in the matter of

. the appointment of committees and their chairmen, and
in the power he has to recognize or to refuse to recog-
nize those who desire to speak on any measure. Heis an
avowed partisan, and in this he differs from the Speaker
of the House of Commons, who though put in office
by a party maintains an impartial attitude, and is cus-
tomarily reglected at the beginning of each successive
Parliament, even though the opposition may have come
into power.4

x % The Legal Qualifications of Representatives,” 3 Amer. L. Rev.,
410 and 411. .

2See the article just referred to, and Barney v. McCreery (1808)
Clarke & Hall's Contested Elections, 167; Turney 9. Marshall (1856) 1
Bartlett’s Contested Elections, 167; Ohio 0. Russell (1900) 10 Ohio Dec.
255.

5? Const. of U. S., art. I, sec. 2, par. 5. This section also gives the
House the sole power of impeachment. This subject Is dealt with else-
where, see sec. 40.

4 Dicey’s Law of the Constitution, Tntroduction. 9. Hiv.
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§66. Election and Terms of Senators.® The problem of
the constitution of the Senate was one of the most difficult
which came before the Constitutional Convention, and
there was long debate, fraught with very strong feeling,
before the following statement, which seems to us so simple,
was agreed to: “The Senate of the United States shall be
composed of two Senators from each State, chosen by the
legislatures thereof, for six years; each Senator shall have
one vote.”’?

Four proposals for the choice of Senators were advanced:
(1) That they should be chosen by the State Legislatures?;
(2) that they should be chosen by the people, the country
being divided into districts for this purpose?; (3) that they
should be elected by the House of Representatives from
persons nominated by the State Legislaturess; (4) that they

s It is interesting to compare the provisions in this and the next
section with those on the same subjects in the laws of the British Domin-
ions. In Canada the Senate represents equally the three divisions of
Ontario, Quebec, and the Maritime Provinces. The Senators are ap-
pointed by the Governor-General for life. They must be thirty years of
age, citizens having certain property qualifications, and residents of the
province which they represent. They vote per capita. (British North
American Act 1867, secs. 21 to 36.) In Australia there are six Senators
from each State. They were formerly elected by the State Legislatures
but are now elected at large in each State. The term of a Senator is six
years, half of the Senators from each State retiring every three years.
The qualifications of Senators and of their electors are the same as for
Representatives. (See note supra, p. 156.) They vote per capita and
not by States. (Australian Constitution Act, secs. 7, 13, 14, 16,23.) The
South African Act provided that eight Senators should be appointed by
the Governor-General, and that eight should be elected by the Legisla-
ture of each State, each to hold office for ten years; that at the expiration
of that time the South African Parliament might provide the method of
election, but that if no such provision was made the original method be
continued. Senators must be thirty years of age, electors in their States,
resident in the Union for five years, and a British subject of European
descent. They vote per capita. (South African Act 1909, secs. 24 to
26, 31.) )

s Art, I, sec. 3, par 1.

s Farrand, Thée Records of the Federal Convention, vol. i, pp. 51, 58, 149.

4 Ibid., vol. i, pp. 52, 58, 149.

s Ibid., wol. i, pp. 20, 46, 55, 61.
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should be appointed by the President from persons similarly
nominated.* The last: proposition had no seconder, and
the third early received an adverse vote. The relative
advantages of popular election and election by state
legislatures were fully debated,? but the feeling was very
strong that a sufficient concession was being made to popular
vepresentation in the lower house, that the sovereignty of
the States should be recognized in the method adopted for
the election of Senators, and that in one house the senti-
went of the States as distinguished from that of the people
as a whole should be reflected. The result was a determin-
ation that Senators should be chosen by the legislatures of
the several States.? During the century and a quarter
which followed the adoption of the Constitution there was a
complete change of sentiment on this subject and in favor
of a popular choice of Senators. This sentiment first
found expression in state laws or regulations of party
organizations providing that the people should by popular
vote indicate the choice of persons which they wished the
legislatures to make for the senatorial office. This change
in sentiment culminated, however, in the Seventeenth
Amendment, adopted in 1913, which is as follows:

““The Senate of the United States shall be composed
of two Senators from each State, elected by the people
thereof for six years; and each Senator shall have one vote.
The electors in each State shall have the qualifications
requisite for electors of the most numerous branch of the
State Legislature.” :

The great battle in the Convention with regard to the
Senate was waged over the question whether the represen-
tation in that House should be proportional, or whether
the States should be equally represented. This question
occupied the convention almost continuously from June

* Farrand, The Records of the Federal Constituiton, vol. i, p. 151.

2 Ibid., vol. i, pp. 150 to 160, 404 to 408, 410 to 415. ¥

3 Ibid., vol. i, pp. 149, 156, 157, 160, 480, for the votes cast on this
proposition.
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29th to July 16th, and stirred the delegates very deeply.*
Proportional representation was desired by the large
States, and in the votes taken during the early part of the
debate obtained a bare majority.? From the outset, how-
ever, the small States declared that they would never agree
to any plan except upon the basis of equal representation in
the Senate.® The deadlock was finally broken by conceding
equal representation in the Senate, but requiring that bills
for raising and appropriating money and for fixing salaries
should originate in the House of Representatives, and
should not be amendedin the Senate.4 It was later agreed
that two Senators should be chosen from each State,5 and
that they should vote per capita and not by States.® The
term of Senators which was first proposed was seven years,
but as the idea of rotation gained favor, it was proposed that
the term should be four, six, or nine years. It was even
‘urged by some that Senators should hold office during good
behavior. Finally six years was agreed upon.?

Rotation in office of Senators was obtained by the follow-
ing provision: :

“Immediately after they shall be assembled in conse-
quence of the first election, they shall be divided as
equally as may be into three classes. The seats of the
Senators of the first class shall be vacated at the expir-
ation of the second year, of the second class, at the
expiration of the fourth year, and of the third class, at the
expiration of the sixth year, so that one third may be
chosen every second year; and if vacancies happen by

. * Farrand, The Records of the Federal Convention, vol. i, p. 460 to vol.
ii, p. 20.

? Ibid., vol. i, pp. 151, 152, 155, 193, 201,

8 Ibid., vol. i, p. 201,

4 Ibid., vol. ii, pp. 13 to 16. This latter provision was later modified
to provide that, “All bills for raising revenue shall originate in the
House of Representatives; but the Senate may propose or concur with
amendments as on other bills.” Art. I, sec. 7, par. 1.

8 Ibid., vol ii, pp. 85, 94.

6 Ibid., vol. ii, pp. 95, 243.

1Jbid., vol. i, pp. 218, 291, 396, 408, 409, 418, 420 to 434
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resignation or otherwise during the recess of the legis-
lature of any State, the executive thereof may make tem-
porary appointments until the next meeting of the
legislature, which shall then fill such vacancies.”’*

As we have seen above in connection with Represen-
tatives, it is provided in the Constitution that, *“The times,
places, and manner of holding elections for Senators and
Representatives shall be prescribed in each State by the
legislature thereof; but the Congress may at any time by
law make or alter such regulations, except as to the places
of choosing Senators.”? Congress did in 1866 enact regu
lations for the election of Senators,3-but these were super.
seded by the Seventeenth Amendment. The only con-
gressional statute now in force on the subject is that at the
regular election held in a State next preceding the expiration
of the term of one of its Senators, his successor shall be
chosen.® In 1910 a Corrupt Practices Act was passed by
Congress which forbade candidates for the House or the
Senate to contribute or cause to be contributed more than a
specified amount in procuring their nomination or election.
In Newberry v. United States$ the Supreme Court in the
trial of Senator Newberry held that the Constitution gives
Congress no control of nominations but only of elections of
Representatives and Senators, and that the Statute in
question was unconstitutional.

8§67. Qualifications of Senators. -‘‘No person shall be a
“Senator who shall not have attained to the age of thirty
years, and been nine years a citizen of the United States, and

x Art. I, sec. 3, par. 2. The last part of this paragraph is changed by
section 2 of the Seventeenth Amendment, as follows: * When vacancies
happen in the representation of any State in the Senate, the executive
authority of such State shall issue writs of election to fill such vacancies:
Provided, That the legislature of any State may empower the -executive
thereof to make temporary appointments until the people fill the vacan~
cies by election as the legislature may direct.”

2 Art. I, sec. 4, par. 1.

3:Act of July 26, 1866, 14 Stat. 243.

4 Act of June 4, 1914, chap. 103, 38 Stat. 384.

§ (1921) 41 Sup. Ct. R. 469.
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who shall not, when elected, be an inhabitant of that State
for which he shall be chosen.”* The age limit of thirty
years was adopted without debate. Different property and
financial qualifications were suggested, but the Convention
did not seem able to agree upon any of them, and they were
finally dropped.? It was first proposed that a Senator
should be a citizen of the United States. Then the period
of four years was suggested. Next it was proposed to
increase this period to fourteen years, and thentoten, bothof
which proposals were defeated. After considerable debate
nine years were agreed upon, it being felt that the period
should be longer than that fixed for Representatives.? It
is as clear that States have no more right to add to the
constitutional qualifications of Senators than they have to
add to those for Representatives.4

§68. Officers of the Senate. The Senate, unlike the
House of Representatives, does not elect its presiding officer,
the Constitution providing that, ‘ The Vice-President of the
United States shall be President of the Senate, but shall
have no vote, unless they be equally divided.”S The
Vice-President has no vote on ordinary occasions, does
not appoint committees, and has no part in the general
business of the Senate. His position is a peculiar one; he

t Art. I, sec. 3, par. 3.

* Farrand, Records of the Federal Convention, vol. ii, pp. 121 to 126.

8 Ibid., vol. ii, pp. 141, 155, 228, 235 to 239, 266, 272. This qualifica-
tion of citizenship prevented Albert Gallatin from occupying the seat in
the Senate to which he was elected in 1793. Taft’s Senate Election Cases,
57. It was held in the case of H. L. Revels (1870) Taft’s Senate Election
Cases, 312, that notwithstanding the decision in the Dred Scott case
(1857) 19 Howard 393, a person of partly African blood could qualify
in the Senate without waiting for the lapse of nine years after the adop-
tion of the Fourteenth Amendment.

4See supra, sec. 64, and see the case of Trumball (1856) Taft's Senate
Election Cases, 148. -

8Art. 1, sec. 3, par. 4. See The Federalist, No. 63, and Story on the Con~
stitution (5th ed.), secs. 735 to 740. The first time when a Vice-President
cast a deciding vote was in the first Congress on the question of the
President’s right of removal of federal officers. See sec. 29. The power
has proved important on a number of occasions.
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has very little part in the government unless he succeeds to
the presidential office, when he at once gains great power
and importance. It has been urged that he should sit as a
member of the cabinet, and President Harding upon his
election decided to act upon this suggestion. It is further
provided that, “ The Senate shall choose their officers, and
also a President pro tempore in the absence of the Vice-Presi-
dent, or when he shall exercise the office of President of the
United States.”*

§69. Legislative Sessions of Congress. ‘The Constitution
requires that,  The Congress shall assemble at least once in
every year, and such meeting shall be on the first Monday
in December, unless they shall by law appoint another
day.”* Congress has not passed such a law, and a Congress
which is elected in November does not meet in regular
session until the December of the year following. The
President, however, has power “on extraordinary
occasions”’ to ‘“‘convene both houses or either of them,”3
and under this authority Presidents often do summon new
Congresses in special session before the time fixed by the
Constitution. »

The Constitution declares that, ‘‘a majority of each
{house] shall constitute a quorum to do business; but a
smaller number may adjourn from day to day, and may
be authorized to compel the attendance of absent members,
in such manner, and under such penalties, as each house
may provide.”* The Constitution leaves to each house to
'provide how the presence of a quorum shall be determined,
and the Supreme Court has held that it is proper to ac-
complish this end by having the clerk of the house note and
record in the Journal the names of those who are present
but who do not vote.5 In providing for compelling the

s Art, I, sec. 3, par. 5. The next two paragraphs give to the Senate
the power to try impeachments. The subject of impeachments is dealt
with in sec. 40.

® Art. I, sec. 4, par. 2.

3 Art, IT, sec. 3.

4 Art, I, sec. 5, par. 1.

$ United States v. Ballin (1892) 144 U. S. 1.
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attendance of members the delegates to the Constitutional
Convention undoubtedly had in mind the difficulty which
the Continental Congress experienced in procuring the
attendance of sufficient members to transact business.

“Each house may determine the rules of its proceed-
ings . . .’* This clause gives to each house the power
to make any rules for the conduct of its business which are
not in conflict with constitutional provisions, and which
are not wholly unreasonable for the attainment of the
results sought.? Under this authority the appointment of
committees, the discussion of pending legislation, and all
the other proceedings of both houses are regulated.

In order to keep the public informed of what is going on in
Congress it is required that,$ *“each house shall keep a Jour-
nal of its proceedings, and from time to time publish the
same, excepting such parts as may in their judgment require
secrecy . . .” The original suggestion of the Committee of
Detail was that the House should keep and publish a Journal
of its proceedings but that the Senate should only keep such
a Journal when acting in a legislative capacity, and in debate
it was suggested that both houses should keep a Journal of
their proceedings, but that the Senate should not be re-
quired to publish its proceedings when not acting in its
legislative capacity. Finally, howevet, the provisions were
made uniform, leaving it to the judgment of each house to
determine what parts of its Journal should be published.4

The same paragraph goes on to declare that,* the yeas and
nays of the members of either house on any question shall,
at the desire of one fifth of those present, be entered on the
Journal.” The object of this provision is, of course, to put
the votes of the members onrecord. At times it is a distinct

* Art. I, sec. 5, par. 2.

8 United States 9. Ballin (1892) 144 U. S. 1.

8 Art. I, sec. 5, par. 3.

¢ Farrand, The Records of the Federal Convention, vol. ii, pp. 156, 166,
247, 255, 259. The Articles of Confederation, art. IX, called for the
publication of the Journal of Congress monthly, “except such parts
thereof relating to treaties, alliances, or military operations, as in their
judgment require secrecy.”



168 THE AMERICAN CONSTITUTION § 7o

advantage for the public to know just how the various
members have voted, but this provision has undoubtedly
been frequently abused, being taken advantage of for the
sole purpose of causing delay.®

§70. Determination of Elections, Returns and Quali-
fications of Members. The Constitution makes each house
““the judge of the elections, returns, and qualifications of its
own members.”’? Obviously there must be vested in some
tribunal the authority to examine into the validity of
elections. The only question is whether that authority
should be confided to the legislative body itself or to the
courts. In confiding to the houses of Congress the right
to judge of the elections and qualifications of their own
members the framers of the Constitution were following
the practice of the English House of Commons, 3 but in 1868
that practice was abolished in England, and the jurisdiction
in election contests was transferred to the courts.# The
argument in favor of the constitutional provision is that
each house is naturally most zealous for its own purity, and
so will be most likely to carefully enforce the constitutional
and statutory provisions with regard to the qualifications
and elections of its members.5 A slight consideration of
the subject, however, would seem to justify the conclusion
that all election contests would much better be confided to
the jurisdiction of the judiciary. In the first place the
consideration of election contests by the houses of Congress
consumes time which should be devoted to legislative busi-
ness, and their constitution is not such as to make them as

¥ By the Articles of Confederation, art. IX, any delegate could call
for a record of the yeas and nays. A similar provision was suggested in
the Constitutional Convention but voted down. It was also suggested
that the provision be struck out entirely, and also that one fifth of the
House might call for the yeas and nays, and that in the Senate any
member might record his dissent. Farrand, The Records of the Federal
-Convention, vol. ii, pp. 246, 255.

2 Art, I, sec. 5, par. I.

3 1 Black Com., 163, 178.

4 See The Laws of England, vol. xii, p. 408 eb seq.

s Story on the Constitution (5th ed.), sec. 833.
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well qualified as a court to examine and determine questions
of fact. Purthermore the determination of an election
contest by the legislative body is much too apt to be affected
by the party affiliation of the personin question.* A trans-
fer of these functions, however, to the judiciary could only
be accomplished by an amendment to the Constitution.?

§71. Punishment of Members and of Those Guilty of
Contempts. *“‘Each house may . . . punish its members
for disorderly behavior, and with the concurrence of two
thirds, expel a member.”3 That each house of Congress
should have the power to maintain order among its own
members is clear, and the houses are, therefore, very properly
vested with power to punish their members for disorderly
behavior. The Supreme Court has said: “We see no
reason to doubt that this punishment may in a proper case
be imprisonment, and that it may be for refusal to obey
some rule on that subject made by the House for the preser-
vation of order.”* The proposal with regard to the expul-
sion of members as it came from the Committee of Detail
would have allowed such expulsion by a majority vote, but
the clause was changed to its present form to prevent the
expulsion of an opponent by a faction of either house.s
There are no limitations put upon this power by the Con-
stitution, and proceedings for expulsion have been based
upon various allegations of misconduct. William Blount
was expelled from the Senate in 1797 for stirring up the
Indians and interfering with the work of the government

* Miller on the Constilution of the Uniled Stales, 193.

* In Canada election contests were originally heard by a committee
of the House of Commons, but are now tried in the courts. Egerton,
Federations and Unions in the Brilisk Empire, 133, note. Questions as to
the qualifications of Senators in Canada are heard by the Senate.
British North American Act 1867, sec. 33. In Australia election con-
tests were originally determined by each house, but now are tried in the
High Court. Australia Constitution Act, sec. 47; Egerton, Federations
and Unions sn the British Empire, 199, note.

3 Const.of U. S, art. I, sec. §, par. 2,

+ Kilbourn ». Thompson (1880) 103 U. S. 168, 189.

8 Farrand, The Records of the Federal Convention, wol. ii, pp. 156, 166,
246, 254



170 THE AMERICAN CONSTITUTION §71

agents among them.® Thirteen Senators were expelled
during the Civil War for adhering to, or supporting the
Confederacy.? Proceedings were brought in 1808 to expel
John Smith from the Senate for being a party to Aaron
Burr’s schemes for which the latter was tried for treason.
Burr having been acquitted, however, two thirds of the
Senate could not be brought to concur in Smith’s expulsion. 3
Proceedings were instituted in 1862 to expel James F.
Simmons from the Senate for corrupt practices in connection
with government contracts, but he resigned before the
Senate could act, and the proceedings were dropped. 4

In the Case of Anderson v. DunnS action was brought
against the Sergeant-at-Arms of the House of Represen-
tatives for assault and battery and false imprisonment, to
which he pleaded that he had arrested the plaintiff under an
order of the House declaring that the plaintiff had been
guilty of “‘a breach of the privileges of the House, and of a
high contempt of the dignity and authority of the same’’;
that he had brought the plaintiff before the bar of the
House; that the plaintiff had been found guilty, and was
ordered reprimanded by the Speaker and discharged, which
was done. Upon demurrer this plea was held good, the
Supreme Court declaring that the only question was
“whether the House of Representatives can take cogni-
zance of contempts committed against themselves under
any circumstances?” The nature of the plaintiff’s acts do
not appear, and all that was decided was that it is not true
that there are no circumstances under which a person not a
member may be punished for contempt by the houses of
Congress. In the case of Kilbourn v. Thompson® the power
of the houses of Congress to punish non-members for
contempt was much more fully discussed. The court
expressed the opinion that in election disputes or in im-

* Taft’s Senate Election Cases, 74.. With regard to the impeachment
of Blount see sec. 40.

2 Ibid., 197, 198, 213, 215, 217.

3 Ibid., 79. 4 Ibid., 237.

5 (1821) 6 Wheaton 204, - 6 (1880) 103 U. S. 168.
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peachment trials, in which it would be proper for the house
in question to call witnesses, witnesses would probably be
subject to the same liability for contempts as they would be
before a judicial tribunal, but the court declared that,

#Whether the power of punishment in either house by
fine or imprisonment goes beyond this or not, we are
sure that no person can be punished for contumacy as a
witness before either house, unless his testimony is re--
quired in a matter into which the house has jurisdiction
to inquire and we feel equally sure that neither of these
bodies possesses the general power of making inquiry into
the private affairs of the citizen.””*

Kilbourn’s alleged contempt consisted of his refusal to
answer certain questions before a committee of the House
which was investigating the affairs of a business concern
of which the United States was a creditor. Since the only
method of enforcing the government’s claim would be
through the courts, and there seemed no legislative object
to be served by the committee’s investigation, the Supreme
Court held that the House had no authority to punish
Kilbourn for contempt.?

t Kilbourn 9. Thompson (1880) 103 U. S. 190.

* In support of the right of the House to punish in this case, was urged
the authority exercised in this regard by the English Parliament.
The court pointed out that both the House of Lords and the House of
Commons are but branches of the ancient High Court of Parliament,
which exercised both legislative and judicial functions, and have as such
exercised the right of punishing for contempts, while the houses of
Congress have only such powers as are expressly or by reasonable impli-
cation granted by the Constitution, and are expressly forbidden to de-
prive any person of liberty without due process of law. Furthermore
the court pointed out that even the power of the houses of Parliament
to punish for contempt extends only to matters of which it has jurisdic-
tion, and that the question of its jurisdiction is a question for the courts.
Stockdale 9. Hansard (1839) 9 Ad. & ElL, 1. It is interesting to note, as
pointed out by the Supreme Court (pp. 186 to 189) that the Privy
Council has held that the dominion legislatures have not all the powers
‘of Parliament, but only the powers granted to them, and that the power
to punish for contempt is not necessarily inherent in a legislative body
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By federal statute it is made a misdemeanor for a person
called as a witness by either house to wilfully make default
or to refuse to answer questions put to him. A witness
having refused to testify in the course of a senatorial investi-
gation into the alleged misconduct of certain members
of that body, which investigation might have led to expul-
sion, was indicted and held for trial. Upon petition for a
writ of habeas corpus it was refused.* The Supreme Court
held that the Senate had the right to conduct such an
investigation under its power to expel members, and could,
therefore, have punished the recalcitrant witness for con-
tempt, but that Congress might also make such a refusal to
testify a misdemeanor.

In the case of Marshall v. Gordon® the question of the im-
plied power of the houses of Congress to punish for contempt
was fully considered by Chief Justice White, and it was held
that “from the power to legislate given by the Constitution
to Congress there was to be implied the right of Congress
to preserve itself, that is, to deal by way of contempt with
direct obstructions to its legislative duties.”s The instances
of punishment by the houses of Congress for contempt,
which are approved by the court, are instances of ““either
physical obstruction of the legislative body in the discharge
of its duties, or physical assault upon its members for
action taken or words spoken in the body, or obstruction
of its officers in the performance of their official duties,
or the prevention of members from attending so that
their duties might be performed, or finally with contu-
macy in refusing to obey orders to produce documents
or give testimony which there was a right to compel.”4
It would seem, then, from this opinion, although it is nowhere
stated in so many words, that refusal to testify before a

and does not belong to the dominion legislatures, Kielly v. Carson
(x841) 4 Moore's P. C. 63; Fenton v. Hampton (1858) 11 Moore's P. C.
347; Doyle . Falconer (1866) L. R. 1 P. C. 328.

* In re Chapman (1897) 166 U, S. 661.

2 (1917) 243 U. S. 521,

8 Ibid., 537. 4 Ibid., 543.
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congressional committee, which is investigating for the
purpose of framing legislation, may be punished as a con-
tempt. It isdeclared,* however, that the power even when
applied to subjects which justify its exercise *is limited to
imprisonment and such imprisonment may not be extended
beyond the session of the body in which the contempt
occurred.”?

§72. Adjournment. * Neither house, during the session
of Congress, shall, without the consent of the other, adjourn
for more than three days, nor to any other place than that in
which the two houses shall be sitting.”* The reason for this
provision is obvious. If either house could, without the
consent of the other, adjourn for an indefinite period the
legislative business of the government could by the act of
one house be brought to a standstill. The length of a
congressional session lies entirely in the discretion of Con-
gress, except that in case of disagreement between the two
houses with respect to the time of adjournment, the Presi-
dent may adjourn them to such time as he shall think
proper.4 The President may also, as we have seen, convene
either house or both houses in special session.s

§73. Compensation of Members of Congress. Two ques-
tions with regard to compensation of members of Congress
were debated at some length in the Constitutional Conven-
tion, namely, whether such compensation should come from
the States, as was true under the Articles of Confederation,
or from the federal treasury, and whether the amount of
compensation should be fixed by the Constitution, or left to
be determined from time to time by law.? There wasstrong
support {n the Convention for the proposal to have members

t Marshall v. Gordon (1917) 243 U. S. 542.

s With regard to the attitude of the state courts on the subject of the
legislative power to punish for contempts see 6 R. C. L., 521; 7 Ann. Cas.
877, note.

2 Const.of U. S.,art. I, sec. 5, par. 4.

4 Ibid., art. I, sec. 3. This power has never been exercised.

s Ibid. $Art. V.

v Parrand, The Records of the Federal Comvention, vol. i, pp. 371 to
375, vol. i, pp. 290 to 293.
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of Congress paid by their respective States,* but the argu-
ments that this would make them too dependent on the
States, and that it would lead to unfortunate differences in
their salaries, finally prevailed. Also the practical difficul-
ties of fixing by constitutional provision the compensation of
members of Congress in such a way as not to become wholly
inadequate in the future, led to a decision to leave the
matter of compensation to Congress itself. The con-
stitutional provision finally adopted is as follows: ‘The
Senators and Representatives shall receive a compensation
* for their services, to be ascertained by law and paid out of
the treasury of the United States.”? ’

§74. Immunities of Members of Congress. The early
English law recognized in the members of Parliament not
only a privilege of speech, and a personal immunity from
arrest, but also an equal immunity of their domestics from
arrest, and an immunity of their lands and goods from legal
process. These latter immunities of domestics, lands and
goods were taken away by statute in 1770, and personal
immunity never extended to cover arrest for crime. Per-
sonal immunity from arrest extended not only during the
sessions of Parliament, but for a reasonable time before and
after each session.3 The privilege of speech was guarantied
in the Bill of Rights where it was declared, *‘that the free-
dom of speech, and debates, and proceedings in parliament,
ought not to be impeached or questioned in any court or

t See particularly the records of votes on different dates, Farrand, -
The Records of the Federal Convention, vol. i, pp. 383, 385, 391, 428, 433,
and the report of the * Committee of Detail,” tb:d., vol. ii, pp. 166, 180.
It was even suggested that Senators should receive no compensation as
it was desired that they should be drawn from persons having substantial
fortunes, Ibid., vol. i, p. 219.

2 Art. I, sec. 6, par. 1.  For the statutory provisions for compensa-
tion of Senators and Representatives at different periods, see Waison
on the Constitution, 305.

s I Black. Comm., 164 to 167. Blackstone says that the immunity
from arrest extended for forty days before and after each session, but
see the criticism of this statement in Hoppin v. Jenckes (1867) 8 R. L
453.
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place out of parliament.”* The privileges of speech and of
person were guarantied to delegates to the Continental
Congress,* and it was natural that they should be incor-
porated into the Constitution. They are provided for in
these words: '

“They [Senators and Representatives] shall, in all
cases except treason, felony, and breach of the peace, be
privileged from arrest, during their attendance at the
session of their respective houses, and in going to and
returning from the same; and for any speech or debate
in either house they shall not be questioned in any other
place.”3

The provision as to privilege from arrest applies as soon
as a person is elected to Congress and before he takes his
seat.4 It is effective during a reasonable time before and
after a session of Congress, during which a member is going
to or returning from the seat of government.$ The privi-
lege is not now of great importance since “treason, felony,
and breach of the peace’ have been declared to cover all
criminal offenses,® and there is comparatively little provi-

* This declaration in the Bill of Rights was the culmination of a long
struggle between Crown and Parliament, in which the latter consist-
ently claimed the privilege in question, which, however, was often
violated by the Crown, particularly during the period of the Tudors.
This history is most interestingly sketched in * Absolutc Immunity in
Defamation: Legislative and Executive Proceedings,” by Van Vechten
Veeder, 10 Col. L. Rev. 131,132t0134. The legislative bodies in Canada
and Australia have the same privileges as attach to the British Parlia-
ment. Ibid., 134 n. Similar privileges are guarantied in practically
all other ciwilized countries. Ibid., 131 n.

* “ Freedom of speech and debate in Congress shall not be impeached
or questioned in any court, or place out of Congress, and the members of
Congress shall be protected in their persons from arrests and imprison-
ments, during the time of their going to and from, and attendance on
Congress, except for treason, felony, or breach of the peace.” Art. V.

VArt. I, sec. 6, par. 1.

4 Slory on the Constilulion (5th ed.), sec. 864.

$ Ibid.; Dunton v. Halstead (1840) 2 Pa. L. J. R. 450; Miner v. Mark-
ham (1886) 28 Fed. 387. )

¢ Williamson 0. Unjted States (1908) 2q U. S. 425.
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sion in the law at present for arrest in civil actions. Al-
though there has been some variety of opinion as to whether
the constitutional privilege extends to the service of a
summons in a civil suit, it would seem clear that it was not
intended to do so.*

The privilege of freedom of speech in legislative assem-
blies is clearly one of the prime essentials to a free govern-
ment, and it has been declared that the constitutional
guaranty of this privilege should be liberally construed.?
It, therefore, covers reports, resolutions, and votes, as
well as ordinary speeches and debates, and whether oc-
curring in the full assembly or in committee.3 It does
not, however, protect acts or words, otherwise illegal,
though done or spoken by a member of the legislature within
the legislative halls, if not in relation to business before it,*
and it would seem not to give immunity for the publication
by a member outside of libelous matter which was privileged
within the legislative chamber.5

§75. Disability of Members of Congress to Hold other
Offices. The propriety of members of Congress holding other
offices was much debated in the Constitutional Convention,
and resulted in several close divisions. After some dis-
cussion in the Committee of the Whole that committee
reported to the Convention a resolution that members, of
both houses of Congress be

“ineligible to any office established by a particular State

or under the authority of the United States (except those

peculiarly belonging to the functions of the first branch) -

3 Kimberly v. Butler (1869) Fed. Cas. No. 7,777; Merrick ». Giddings
(1879) 1 M. & M. (Dist. of Col.) 56.

# Coffin v. Coffin (1808) 4 Mass. 1. Kilbourn v. Thompson (1880}
103 U. S. 168.

s Ibid.

4 Coffin 9. Coffin (1808) 4 Mass. 1, appmved in Kilbourn 9, Thompson
(1880) 103 U. S. 168, 203.

s Story on the Constitution (5th ed.), sec. 866; Veeder, “Absolute
Immunity in Defamation: Legislative and Executive Proceedings,”
10 Col. L. Rev., 131,136. ®

——
tar
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during the term of service, and under the national govérn-
ment for the space of one year after its expiration.”*

This was undoubtedly suggested by the similar provision
in the plan proposed by Randolph.? A sharp difference
of opinion at once arose as to the wisdom of any plan for dis-
qualifying members of Congress for holding office. On the
one hand such men as Gorham, Wilson, Hamilton, and
Pinckney felt that any such provision would discourage
good men from entering the legislature, and would con-
stitute an unjustifiable reflection upon the integrity of
members of Congress, while on the other hand men such as
Mason, Butler, Gerry, and Sherman thought such a safe-
guard necessary against corruption and intrigue.? A mo-
tion to strike out this whole provision was lost by an even
division, though upon a later vote to retain it its supporters
gained a substantial majority.4 After some consideration the
prohibition tohold offices under state governments was struck
out by a vote of eight States to three.5 Later the Commit-
tee of Detail, to which the subject had been referred reported
a provision making members of Congress ineligible to any
office under the United States during their respective terms,
and, in case of Senators, for one year after the expiration of
their terms.® The subject was further debated, and one
suggestion in particular wasmade, namely, that the proposed
wording would prevent members of Congress being appointed
to military and naval positions in times of emergency.?
Consideration of the whole matter was postponed, however,
and finally referred to the Committee of Eleven, which pro-
posed that members of Congress should be ineligible to hold
civil offices under the United States during their terms and
that no person holding any office under the United States

3 Farrand, The Records of the Federal Convention, vol. i, p. 228.
# Ibid., p. 20. -
.3 Ibid., vol. i, pp. 375, 379, vol. i, pp. 283 to 289, 489 to0 492.
4 Ibid., vol. i, pp. 377, 390.
§ Ibid., vol. i, pp. 383, 391, 419, 429, 434-
6 Ibid., vol. ii, p. 180.
1I%d., pp. 282, 289,
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should be a member of Congress while continuing to hold
office under the United States,* thus giving effect to the
suggestion with regard to military and naval offices, and
eliminating the special restriction upon Senators contained
in the previous report.? Upon consideration of this pro-
posed provision by the Convention it was amended so as to
restrict ineligibility of members of Congress to appointment
to civil offices under the United States which are created,
or whose emoluments are increased during the respective
terms of the members.3 As put into shape by the
Committee of Style and adopted by the Convention the
provision on this subject reads:

““No Senator or Representative shall, during the time
for which he was elected be appointed to any civil office
under the authority of the United States, which shall
have been created, or the emoluments whereof shall
have been increased during such time; and no person
holding any office under the United States shall be a
member of either house during his continuance in office.”4

When President Taft was elected he wanted Senator
Knox to act as his Secretary of State, but the salaries of
members of the Cabinet had been increased while Senator
Knox was a member of the upper house. To meet this
difficulty the salary of the Secretary was by law reduced to
the figure at which it stood when Mr. Knox entered the
Senate. It is believed that this was within the letter, as
well as being clearly within the spirit of the constitutional
regulation. It is, of course, clear from the language of the
Constitution that a Senator or Representative is, after the
expiration of his term, eligible to any office, even though it
was created or its emoluments were increased while he was

* Farrand, The Records of the Federal Convention, vol. ii, p. 483.

* Ibid., vol. i, pp. 383, 391, 419, 429, 434 for consideration by the
Convention of the advisability of extending ineligibility beyond the end
of a member’s term..

3 Ibid., vol. ii, p. 487. This change was first suggested by Madison,
Ibd., vol. i, p. 386. ‘ )

4 Art. I, sec. 6, par. 2. -
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in Congress. Though there is no prohibition of the appoint-
ment of a member of Congress to a military or naval office,
his acceptance of such a commission vacates his seat in the
house of which he was a member, since no person holding
any office under the United States may be a member of
Congress.®* The Houser of Representatives has declared
in the case of a contested election that a person does not
become a member of Congress upon election, but only upon
being sworn in and taking his seat, and that, therefore, one
who has been elected to Congress need not resign another
office held under the United States until he takes his seat.?
It seems that a position to constitute an “office” in the
constitutional sense must have a tenure of some duration,
with emoluments and substantial duties, and that positions
which are merely transient, occasional, or incidental are not
within the term and so are not constitutionally incompatible
with service in Congress. 3

s The Case of Archibald Yell (1847) Bartlett’s Contested Elections in
Congress, 92. .

s Hammond v. Herrick (1817) Clarke & Hall’s Contested Elections in
Congress, 287. The House gave extended consideration to this case
and the votes taken were very close.

3 House Report No. 2205, 55th Cong. 3d sess.; Willoughby on the
Constitution, sec. 231.



. CHAPTER VII
TAXATION AND OTHER FISCAL FOWERS OF CONGRESS

§76. Power to Tax. One of the principal weaknesses of
the national government under the Articles of Confeder-
ation was its lack of power to levy taxes. National expen-
ses were to be defrayed out of a common treasury, which
was to be supplied by the several States in proportion to the
occupied land in each State, upon requisition by Congress,
but the States expressly reserved the right to levy the taxes
for this purpose,* and were in fact very delinquent in making
their contributions.? To remedy this situation the impor-
tant provision was placed in the Constitution to the effect
that ‘‘Congress shall have power to lay and collect taxes,
duties; imposts, and excises, to pay the debts and provide
for the common defense and general welfare of the Usrited
States.”® This gives the national government the power to
act directly upon individuals in the raising of money,
instead of being compelled to act through the States, and
the terms used are sufficiently inclusive to cover all forms of
taxation. Except for specific constitutional limitations put
upon the taxing power, Congress may lay taxes upon any
individual, any property, and any occupation or privilege,
and there is apparently no limit to the amount which the
government may take in taxes. Marshall declared, using
the words which had just been spoken by Webster as.coun-
sel: “The power to tax involves the power to destroy.”¢

* Articles of Confederation, art. VIIL,
" 8 The Federalist, Nos. 15, 30.
3 Art. 1, sec. 8, par. 1.
4 M’Culloch v. Maryland (1819) 4 Wheaton 316, 431 (Marshall), 327
(Webster). -
180
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*“The only security against the abuse of this power is found
in the structure of the government itself.”’*

§77. Constitutional Purposes of Taxation.® Tt might at
first be considered reasonable that the power of the national
government to tax, and to use money raised by taxation
should be exercised only in connection with those other
powers which are delegated to it by the Constitution. Presi-
dent Monroe, in a memorandum submitted by him in con-
nection with one of his vetos,3 tells us that this was origin-
ally his opinion, but that upon further consideration he had
come to the conclusion that *Congress have an unlimited
power to raise money, and that in its appropriation they
have a discretionary power, restricted only by the duty to
appropriate it to purposes of common defense and of general
not local, national, not state, benefit.”” There seems no
ground to doubt that this conclusion was correct in light of
the declaration in the Constitution that Congress can raise
money by taxation *‘to pay the debts and provide for the
common defense and general welfare of the United States,”
and no doubt has been expressed on this point by the
Supreme Court.

On the other hand it is clear that Congress has no con-
stitutional right to levy taxes except for public purposes.
It would seem to be the obvious meaning of the constitu-
tional provision quoted above that the power of taxation is
only given for the purpose of paying the debts and provid-
ing for the common defense and general welfare of the
United States. But aside from the reasonableness of this
interpretation there is the more fundamental considera-
tion that the taxing power is vested in the state for the
benefit of the public, and, therefore, can only be used for a

* M’Culloch ». Maryland (1819) 4 Wheaton 316, 428.

2 Debts contracted under the Confederation were made binding on
the United States by the Constitution (art. VI, par. 1), and the Con-
stitution declares that debts incurred by the United States for the sup-
pression of rebellion at the time of the Civil War, including pensions and
bounties, shall not be questioned. (Fourteenth Amendment, sec. 4.)

# President Monroe's views are quoted at length in Willoughby on the
Constitution, 589 to 592.
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public purpose. As is said by Judge Cooley: “Taxes are
defined to be burdens or charges imposed by the legislative
' power upon persons or property, to raise money for public
purposes.” “Taxation having for its only legitimate object
the raising of money for public purposes and the proper
needs of government, the exaction of moneys from the
citizens for other purposes is not a proper exercise of this
power, and must therefore be unauthorized.”* To take
property by federal ‘taxation for a private purpose would
clearly be a taking ‘‘without due process of law,” contrary
to the Fifth Amendment.? This principle has been often
applied with regard to the States underanidentical provision
in the Fourteenth Amendment.3 Federal taxation is, how-
ever, not generally vulnerable at this point since taxes are
generally not levied by the United States for particular
purposes, but to be applied to the expensesof the government
as a whole. Some appropriations by the national govern-
ment might, perhaps, be open to attack as putting money
raised by taxation to a private purpose, but there has
seemed to be no inclination to bring such attacks before the
courts. The courts are undoubtedly prepared to allow to
Congress the widest discretion in this regard. In a case
‘where money had been appropriated by Congress to the
‘payment of claims not legal in their character, but based
merely upon moral or honorary considerations, the Supreme
Court held that *debts,” for which Congress may lay taxes,
include such claims, and declared that the decision of Con-
gress ‘‘recognizing such a claim and appropriating money
 for its payment can rarely, if ever, be the subject of review
by the judicial branch of the government.”4
1 Constitutionad Limitations (7th ed.), 678, 696.
a“No person . . . shall be deprived of life, liberty, or property with-
out due process of law."”
s See sec. 249.
4 United States 9. Realty Co. (1896) 163 U. S. 427, 444. In this case
the court says (p. 440): “It is unnecessary to hold here that Congress
has power to appropriate the public money in the treasury to any pur-

pose whatever which it may choose to say is in payment of a debt or for
purposes of the general welfare. A decision of that question may be
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§78. Taxation for Regulation. Clearly the theory of
taxation is that it is for the purpose of raising revenue to
meet public expenses, but it is also used frequently for
purposes of regulation. Even though a tax is obviously
levied for the main or sole purpose of regulating a business, if
Congress might, under one of its other powers, have regu-
lated the business directly, there is no constitutional
objection to its accomplishing the desired regulation
through the instrumentality of taxation. So in Veasie
Bank v. Fenno' the Supreme Court upheld a prohibitive
tax on the notes of state banks, on the ground that Congress
having, '

“in the exercise of undisputed constitutional powers,
undertaken to provide a currency for the whole country,
it cannot be questioned that Congress may, constitution-
ally, secure the benefit of it to the people by appropriate
legislation. . . . Viewed in this light, . . . we cannot
doubt the constitutionality of the tax under con-
sideration.”
In a later case a tax of fifty cents levied upon owners of
vessels for every passenger brought from a foreign port was
attacked on the ground that its purpose was not to raise
money for the common defense or for the general welfare, but
the Supreme Court 1eplied that

“‘the true answer to all these questions is, that the power
exercised in this instance is not the taxing power. The
burden imposed on the ship-owner by this statute is the
mere incident of the regulation of commerce, of that
branch of foreign commerce which is involved in immi-
gration. . . . If this is an expedient regulation of

postponed until it arises.” In Field ». Clark (1892) 143 U. S. 649, 695,
the question was raised as to whether bounties constituted an uncon-
stitutional use of national funds, but was not decided. With regard to
the right of Congress to attach conditions to appropriations of money
for the payment of private claims, see Capital Trust Co. v. Calhoun
(1919) 250 U. S. 208, Calhoun ». Massie (1920) 253 U. S. 170.

* (1869) 8 Wallace 533, 549
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commerce by Congress, and the end to be attained is one
falling within that power, the Act is not void because,
within a loose and more extended sense than was used in
the Constitution, it is called a tax.”*

It is clear that protective features in tariffs might be
justified under this doctrine even if it were shown that they
were enacted purely for protection and not at all for
revenue.

But this doctrine will not apply in cases where the regu=
lation in question is of a transaction whose regulation
could not be justified under any constitutional power of the
national government other than that of taxation—as, for
instance, the manufacture of oleomargarine, or the ‘dealing
in futures. In McCray v. United Slates? the court had be-
fore it the question of the constitutionality of a federal
statute imposing a tax of ten cents a pound upon oleomarga-
rine colored to look like butter. There is no power under
which Congress can directly prohibit the manufacture of
such an article, and it was contended that the tax imposed
would prevent such manufacture, that this was its purpose,
and that the statute was therefore unconstitutional. The
court, however, held that the manufacture of oleomargarine
is a legitimate subject of an excise tax, and that it had no
authority. to inquire into the motive with which Congress
imposes a tax, and, further, that no lack of due process can
result from the selection made of the subjects of such
taxation. In alater casein a lower federal court it was said
of a federal tax on cotton futures that

“everyone who has studied the investigations, reports,
and discussions preceding and producing the passage of
the act knows that nothing was further from the intent
or desire of the lawmakers than the production of
revenue.”

t Head Money Cases (1884) 112 U. 8. 580, 595, 596.

For a somewhat similar position with regard to state legislation see a
note to sec. 175, with regard to charges based upon tonnage.

s (1904), 195 U. S. 27.
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Yet a revenue was produced and apparently counsel on
both sides agreed that the law was a revenue law within the
constitutional meaning, The district judge compared the
case with McCray v. Uniled States, and seemed to think that
the latter case would be a controlling authority for holding
the statute under consideration to be within the con-
stitutional power of Congress to enact.* The statute was
held unconstitutional, however, because it was a revenue
measure and originated in the Senate contrary to the
constitutional prohibition.

The Supreme Court has now before it the question whether
a federal tax of 10 per cent. of the net profits received for the
sale of products of establishments employing child labor is
constitutional,? the statute being obviously for the purpose
of preventing the employment of children in manufactur-
ing establishments. It would seem difficult to distinguish
the case from McCray v, United Stales.

§79. Direct Taxes. It is provided in the Constitution
that, “ No capitation or other direct tax shall be laid, unless
in proportion to the census or enumeration hereinbefore
directed to be taken.”3 A capitation or poll tax is one
levied directly upon persons. The determination of the
question what taxes are direct has run an interesting course
through the decisions of the Supreme Court. In an early
case it was declared that a tax on carriages was not a direct

1 Hubbard v. Lowe (1915) 226 Fed. 135, 137.

2 Act of Feb. 28, 1919, 40 Stat. 1138. This statute is particularly
interesting in view of the fact that Congress attempted to mitigate the
child labor evil which exists in some of our States under its power over
interstate commerce, but its attempt was held unconstitutional. Ham-
mer v. Dagenhart (1918) 247 U. S. 251. See sec. 91.

3 Art. 1, sec. 9, par. 4. It was also originally provided (art. I, sec. 2,
par. 3) that, “Representatives and direct taxes shall be apportioned
among the several States . . . according to their respective numbers,
which shall be determined by adding to the whole number of free per-
sons, including those bound to service for a term of years, and excluding
Indians not taxed, three fifths of all other persons.” The latter part of
the provision, of course, lost its significance when the Thirteenth
Amendment abolished slavery.
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tax.* It was said that, since direct taxes are to be appor-
tigned according to population as shown by the census, the
Constitution could only have been meant to class as direct
taxes such as are apportionable, and that the subject taxed
must, therefore, be the determining factor in each case.
Since apportionment could not reasonably be applied in a
tax on carriages the court held that'a tax on carriages was
not a direct tax.  Further the suggestion was made that
probably the only direct taxes are taxes on land and capi-
tation taxes. In Sckoley v. Rew? the Supreme Court held
that a tax on succession to real estate was not a direct tax
but was in the nature of an excise upon the privilege of
taking by inheritance. In the case of Springer v. United
States? an income tax was upheld by a unanimous courton
the ground that it was not a direct tax, the basis of the
court’s decision being “that direct faxes, within the meaning
of the Constitution, are only capitation taxes, as expressed
in that instrument, and taxes on real estate.”4 However,
in Pollock v. Farmers’ Loan and Trust Companys the ques-
tion of the constitutionality of a federal income tax not
levied in proportion to the census came again before the
Supreme Court, and was elaborately argued, Joseph H.
Choate, James C. Carter, and W. D. Guthrie being among
the counsel. The court reviewed the whole subject of
taxation with the greatest care, and came to the conclusion
that a tax upon personal property is a direct tax as well asa
tax upon realty, thus in effect overruling Hylton v. United
States, supra, and that a tax upon theincome fromrealty and
a tax upon the income from personalty are in fact taxes upon

* Hylton o. United States (1796) 3 Dallas 171.

1 (1874) 23 Wallace 331. '

3 (1880) 102 U. S. 586.

4 Ibid., 602. “The court in reaching this conclusion relied upon Hylton
v. United States, supra, and upon Pacific Ins. Co. v. Soule (1868) 7
Wallace 433, and also Veazie Bank v. Fenno (1869) 8 Wallace 533, in
which by use of the same definition taxes, respectively, upon the receipts
of insurance companies, and upon bank notes of state banks, were held
not to be direct.

5 (1895) 157 U. S. 429 and (1895) 158 U. S. 602.
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the property from which the income is derived, and so a
direct tax. Two justices dissented from the decision with
regard to income from real estate, and four justices dis-
sented from the decision with regard to income froin per-
sonal property. Here we have a striking reversal by the
Supreme Court of its position with regard to the meaning of
*“direct taxes,” and one of very great importance.

Within a short time the court had occasion to point out
the distinction between a direct tax and an excise in the
case of Nicol v. Ames.* That case involved the validity of a
tax upon each sale or contract to sell at any exchange or
board of trade measured by the value of the sale. The
court held that this was not a tax upon the thing sold, nor
upon the income from such sale, but an excise upon the
privilege of selling at the places mentioned. In this deci-
sion the court was unanimous.? Somewhat later the court
had before it a case involving the constitutionality of a
federal corporation tax measured by the income of each
corporation involved, and the court was unanimously of the
opinion that this was not a direct tax but an excise upon the
privilege of doing business in a corporate capacity.? Dis-
tinguishing its earlier decision that an income tax is a direct
tax, the court said+:

“The Pollock case construed the tax there levied as
direct, because it was imposed upon property simply
because of its ownership. In the present case the tax is
not payable unless there be a carrying on or doing of
business in the designated capacity, and this is made the
occasion for the tax, measured by the standard prescribed.
The difference between the acts is not merely nominal,

3 (1899) 173 U. S. 500.

* In Spreckles Sugar Ref. Co. 1. McClain (1904) 192 U. S. 397, it was
held that a tax of one quarter of one per cent. of the gross earnings of
sugar refineries having a gross income of over $250,000, was an excise
levied on the business, and not a tax upon the property or upon the
income,

3 Corporatior. Tax Cases (1911) 220 U. S. 107.

4 Ibid., 150.
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but rests upon substantial differences between the mere
ownership of property and the actual doing of business
in a certain way.”

The inconvenience to the national government of the
decision that taxes on incomes are direct taxes, and so can
only be levied in proportion to population, led to the
adoption in .1913 of the Sixteenth Amendment, which
declares:

““The Congress shall have power to lay and collect
taxes on incomes, from whatever source derived, without
apportionment among the several States, and without
regard to any census or enumeration.”

It was feared by some when the Sixteenth Amendment
was before the country that the words *“from whatever
source derived” would give the amendment a wider scope
than merely withdrawing income taxes from the class of
direct taxes, and would allow income taxes to be levied
which for other reasons would have been previously un-
constitutional.* It was declared, however, by the late
Chief Justice White for a unanimous court that the Six-
teenth Amendment was not intended to give to Congress
any power of taxation not formerly possessed.? In the
same case the court made it clear that as a result of the
amendment all federal income taxes are now to be con-
sidered excises.

In 1920 the Supreme Court by a five to four vote decided
that a stock dividend is capital and not income, and that,
therefore, a tax upon such dividends is a direct tax, and,
notwithstanding the Sixteenth Amendment, must be levied
in proportion to population.? The position of the majority
is that in a stock dividend nothing is separated from the
assets of the corporation and delivered to the stockholder,
but that as the result of the delivery to him of new certi-

1 E.g., taxes on the incomes of state officials, and incomes from state
bonds. See sec. 82.

s Brushaber ». Union Pac. R. R. (1916) 240 U. S. 1.

3 Eisner v. Macomber (1920) 252 U. S. 189,
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ficates his new and old certificates represent the same inter-
est in the assets of the corporation as did his old certificates
before the transaction. Mr. Justice Holmes and Mr. Justice
Day admit that this is so in principle, but claim that
““income’" was used in the amendment in a non-technical
sense which would cover stock dividends. Mr. Justice Bran-
deis and Mr. Justice Clarke thought that the issuing of a
stock dividend is equivalent to the issuing of a cash dividend
with a preferential opportunity to subscribe fora newissue
of stock.

As we have seen the Supreme Court held in 1873 in the
case of Scholey v. Rew* that a tax on the succession to real
estate was not a direct tax. In the course of the argument
in that case the court said that an inheritance tax was not
distinguishable from an income tax. An income tax having
been held in the Pollock case to be a direct tax, a federal tax
on the succession to personal property not levied in propor-
tion to the census was in Knowlion v. Moore? attacked as
unconstitutional on the ground that it was direct. The
Supreme Court in that case, however, declared that a tax
on succession to property is not a tax on property solely
because of ownership, as an income tax was held to be, but
is a tax on the privilege of the beneficiary to succeed to
property, and so is an excise and not a direct tax. The
court pointed out that Scholey ». Rew was not overruled or
disapproved in the Pollock case, but that it was there dis-
tinguished on the ground that what was involved in the
earlier inheritance tax case was an excise. In Knowlton v.
Moore the court took considerable pains to show that the
tax was not levied upon the right of the deceased to trans-
mit his estate, but was a tax upon the privilege of each
beneficiary to take the particular share to which he was
entitled. Earlier federal statutes had contained a probate
tax upon the whole estate,® as well as an inheritance tax
upon the distributive shares, but the probate tax feature
was not contained in the later statute. Whethera taxupon

3 23 Wallace 331.

® (1900) 178 U. S, 41. 8 Jbid., 51.
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N .
the whole estates’of deceased persons is a direct tax ot
an excise, has not been decided by the Supreme Court.
It would approach more closely a tax on the property
because of ownership, than would an inheritance tax,
and yet there seems no reason why it should not be
viewed as a tax upon the privilege of transmitting prop-
erty at death, measured by the amount of the property
transmitted.

§80. Uniformity in. Taxation. As is pointed out else-
where the ““equal protection” clause of the -Fourteenth
Amendment constitutes a limitation upon the taxing power
of the States, requiring that classification based upon geo-
graphical areas, or upon subject-matter, or upon the persons
subject to a tax be reasonable.” But the Fourteenth Amend-
ment applies only to the States, and there is no equal pro-
tection clause as a limitation upon the national government.
It has been suggested that a classification for federal tax-
ation might be so arbitrary as to show that the statute was
not, enacted for revenue, but merely to oppress certain
persons or interests, and that under such circumstances
the taking of property, though in the form of taxation,
might not constitute due process under the Fifth Amend-
ment.? There is, however, an important constitutional
limitation upon federal taxation, besides that which has just
been discussed with regard to direct taxes, and which applies
to all tazes which are not direct, namely, that ‘all duties,
imposts and excises shall be uniform throughout the United
States.”? The term ‘““excises has generally the meaning of
taxes on a privilege such as that of being a corporation, or on
some act or transaction, such as consumption, sale, or manu-
facture. The terms “imposts” and *‘duties,” though some-
times used to include all taxes, are more properly applied
to taxes on exports and imports. They were clearly used
in the narrower and more usual sense in the constitutional
clause just quoted, for they are there set over against direct
taxes.

* See chap. 33. i

sSec. 157. . 3 Art. I, sec. 8, par. I.
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The meaning of the constitutional proyision that duties,”
imposts, and excises shall be “uniform throughout the
United States,” was not finally passed upon until the gradu-’
ated inheritance tax, contained in the War Revenue Act of
1898,* was upheld in Knowlton v. Moore.®* That statute
exempted legacies under $10,000, classified the rate of tax
according to relationship, and provided for a rate progress-
ing according to the amount of the legacy. The court
summarized the opposing views of the meaning of the
constitutional command as follows:

‘““The two contentions then may be summarized by
saying that the one asserts that the Constitution prohibits
the levy of any duty, impost or excise which is not
intrinsically equal and uniform in its operation upon
individuals, and the other that the power of Congress in
levying the taxes in question is by the terms of the
Constitution restrained only by the requirement that
such taxes be geographically uniform.””3

The argument of those who impeached the statute was
based, first, upon the interpretation of provisions in state-
constitutions, requiring that taxes be equal and uniform, to
the effect that such constitutional provisions require that
the burden of taxes shall rest with substantial equality upon
all persons,4 and, second, that in Hylion v. United Statess

* Act of June 13, 1898, chap. 448, 30 Stat. 448.

2 (1900) 178 U. S, 41.

3 Ibid., 84. .

4Stimson, Federal and State Constitutions of the United Slales, 274;
State g. Gorman (1889) 40 Minn, 232; State ». Ferris (1895) 53 Ohio
314; State ». Switzler (1898) 143 Mo. 287.

5(1796) 3 Dallas 171. Justice Patterson said (p. 180): * Uniformity
is an instant operation on individuals, without the intervention of
assessments, or any regard to States, and is at once easy, certain and
efficacious,” Justice Iredell said (p. 181) that if there were a tax which
was neither direct nor a duty, impost or excise, ““I should presume the
tax ought to be uniform, because the present Constitution was particu-
larly intended to affect individuals, and not States, except in particular
cases specified.”
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and United States v. Singer® the Supreme Court had declared
‘in favor of intrinsic uniformity.

As the court pointed out, the language in the Hylton case
does not justify the interpretation put uponit. The judges
there were merely contrasting the purpose of the Con-
stitution to allow Congress to tax individuals directly,
with the provisions of the Articles of Confederation, which
limited Congress to the making of requisitions or assess-
ments upon the various States. In the Singer case, though
the word “‘equal” is used, it seems clear that what the court
was emphasizing was that the treatment under the statute
was equal in all localities—4.e., that the tax was geographi-
cally uniform. The court set over against these most
equivocal citations in support of intrinsic uniformity the
following language of Mr. Justice Miller in the Head Money
Cases®:

“The tax is uniform when it operates with the same
force and effect in every place where the subject of it
is found. The tax in this case, which, as far as it can be
called a tax, is an excise duty on the business of bringing
passengers from foreign countries into this by ocean navi-
gation, is uniform, and operates precisely alike in every

* (1872) 15 Wallace 111, 121: *“The law is not in our judgment sub-
ject to any constitutional objection. The tax imposed upon the distiller,
is in the nature of an excise, and the only limitation upon the power of
Congress in the imposition of taxes of this character is that they shall be

-uniform throughout the United States. The tax here is uniform in its
operation; that is, it is assessed equally upon all manufacturers of spirits,
wherever they are. The law does not establish one rule for one distiller
and a different rule for another, but the same rule for all alike."

2(1884) 112U.S. 580, 504. It wassought to discount the authorita-
tiveness of this language by insisting that in the Head Money Cases the
question of taxation was not involved, but only the constitutional
provision that “no preference shall be given by any regulation of com-
merce or revenue to the ports of one State over those of another.” But
the court pointed out that this clause against preference and the uni-
formity clause as to taxation originally stood together, and were adopted
together as part of one general scheme for geographical uniformity, and
were only separated after adoption. Knowlton v. Moore (1g900) 178
U.S. 41, 105.
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port of the United States, where such passengers can be
landed.”

The court in an elaborate review of the whole question
presents the following considerations in support of geo-
graphical, as opposed to intrinsic uniformity*: If the
requirement that duties, imposts,and excises be ‘‘uniform,”
means that they shall rest equally upon all persons, then
the words “‘throughout the United States™ are mere sur-
plusage, but they are the appropriate words to use to indi-
cate geographical uniformity. At the time of the adoption
of the Constitution the idea of limiting the power of levying
duties, imposts,and excises by an intrinsic rule of uniformity
had not been suggested, much less acted upon, in England or
in any of the United States. Itis of great importance that
such a rule has never been applied by Congress in federal
legislation under the constitutional clause in question, but
that on the contrary, from the time of the first adminis-
tration to the present time taxes have been levied without
question which have not conformed to that rule, but only
to a rule of geographical uniformity. One of the great
weaknesses of the government under the Articles of Con-.
federation was its lack of power to tax. Congress
attempted without success to obtain from the States the
grant of such a power which should operate generally
throughout the United States. When in the Constitutional
Convention it was proposed to give to the national govern-
ment control of foreign commerce and the power to tax
imports, it was feared that one group of States might pro-
cure legislation which would favor the ports of some States
over those of others. To meet this possibility it was
proposed that no *“privilege or immunity be granted to any
vessel on entering or clearing out, or paying duties or
imposts in one State in preference to another.” The
proposal was later put into the following form, and in
that form agreed to; except that the word ““tonnage” was
struck out:

3 Knowlton v. Moore (1900) 178 U. S. 41, 86 to 106
23
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**Nor shall any regulation of commerce or revenue give
preference to the ports of one State over those of another,
or oblige vessels bound to or from any State to enter,
clear, or pay duties in another; and all tonnage duties,
imposts and excises, laid by the legislature, shall be uni-
form throughout the United States.”

Thus it is clear that both of these provisions, which were
later separated in order to put the taxation clauses together,
were adopted to quiet the fear of the States that there
might be discrimination in national legislation between.
different localities.

Eleven years later in the Corporation Tax Cases* the court
said:

““As we have seen, the only limitation upon the author-
ity conferred is uniformity in laying the tax, and uniform-
ity does not require the equal application of the tax to all
persons or corporations who may come within its oper-
ation, but is limited to geographical uniformity through-
out the United States. This subject was fully discussed
and set at rest in Knowlton v. Moore, 178 U. S. 41, supra,
and we can add nothing to the discussion contained in
that case.” ’

§81. Taxes on Exports. One of the explicit con-
stitutional limitations upon the national government is
contained in the provision that, ‘“No tax or duty shall be
laid on articles exported from any State.”? The somewhat
similar provision that,

“No State shall, without the consent of Congress,
lay any imposts or duties on imports or exports, except
what may be absolutely necessary for executing its
inspection laws,”

has been interpreted as applying only to imports and
exports to and from foreign countries and not to imports

1 (1911) 220 U. S. 107.
8 Art. I, sec. 9, par. 5.
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and exports moving between States.® But it is to be noted
that the prohibition which is directed against the national
government applies to exports ““from any State,” and in the
case which held that the States are not prohibited to tax
goods moving from State to State, by the clause quoted
above, it was assumed that Congress could not tax goods
exported from one State to another.? In the case of Dooley
9. Uniled States® where the Supreme Court had before it the
constitutionality of an act of Congress imposing a tax upon
goods imported into Porto Rico from the United States, Mr.
Justice Brown, delivering the opinion of the court, although
declaring that *“it is not intended by this opinion to intimate
that Congress may lay an export tax upon merchandise
carried from one State to another,” seems to be of the
opinion that the restriction upon the power of Congress to
tax exports applies only to exports to foreign countries.
The decision of the court, however, appears actually to be
based upon the theory that the tax was not upon exports
from the United States, but upon imports into Porto Rico.
Mr. Justice White in concurring seems to be clear that
Congress can tax exports from State to State. The Chief
Justice wrote a dissenting opinion, concurred in by three
other members of the court, in which he strongly asserted
that it is the purpose of the Constitution to prohibit the
imposition by Congress of a tax upon the exports from any
State to any point outside of the State. This case would
not seem to settle the question, but it is clear from the
discussion in the preceding section that, if a tax on exports
from State to State is constitutional, it must be levied uni-
formly in all of the States.

The provision against the taxation of exports does not
prevent the levy of a tax upon goods or upon the manu-
facture of goods simply because a part of them are destined
for subsequent export, as long as the tax is not laid upon
them because they are to be exported, and as long as the

* Woodruff 9. Parham (1868) 8 Wallace 123. See sec. 175.
2 Jbid., 132.
3(1901) 182 U. S. 222.
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process of exportation has not begun; and the process of
exportation does not begin until they are started in course
of transportation, or are delivered to a common carrier for
that purpose.*

The Supreme Court has also held that, when a tax is
placed upon tobacco manufactured for domestic con-
sumption, and tobacco manufactured for export is exempted
from this tax, but it is required that tobacco for export be
stamped, twenty-five cents being paid for the stamp, this
amount to be collected merely to cover the expense of
administering the law, this is not a tax on exports, but a
legitimate method of preventing the government’s being
defrauded of the tax properly levied on tobacco destined
for domestic consumption.? On the other hand decisions
show that the constitutional prohibition ‘‘requires not
simply an omission of a tax upon the articles exported, but
also a freedom from any tax which directly burdens the
exportation.”” In conformity with this principle it was
held that

‘“‘a stamp tax on a bill of lading, which evidences the
export is just as clearly a burden on the exportation
as a direct tax on the article mentioned in the bill of
lading as the subject of the export.”4

So a stamp tax on charter parties for the carriage of carg;:s
to foreign ports has been held an unconstitutional burden
upon exportation,s and a tax on policies of marine insurance
on articles being exported has also been condemned as in
conflict with the Constitution.®

* Turpin ». Burgess (1886) 117 U. S. 504; Cornell v. Coyne (1904)
192 U. S. 418.

2 Pace v. Burgess (1875) 92 U. S. 372. .

3 Fairbank v. United States (1g9or) 181 U. S. 283, 293.

4 Ibid.

s United States 9. Hvoslef (1915) 237 U. S. 1. L

6 Thames & Mersey Mar. Ins. Co. ». United States (1915) 237 U. S.
19. A statute requiring exporters to take out a license, paying a fee
therefor, would probably be unconstitutional. Brown ». Maryland
(1827) 12 Wheaton 419, 445.
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In Peck & Company v. Lowe® it appeared that an income
tax was levied upon a domestic corporation, more than two
thirds of whose income was derived from the purchase of
goods in the United States and their shipment to foreign
countries for sale. It was contended that the tax on so
much of its income as was derived from that source was
unconstitutional. The court said?*:

*The tax in question is unlike any of those heretofore
condemned. It was not laid on articles in course of
exportation or on anything which inherently or by the
usages of commerce is embraced in exportation or any of
its processes. On the contrary, it is an income tax laid
generally on net incomes, . . . At most exportation is
affected only indirectly and remotely. The tax is levied
after exportation is completed, after all expenses are paid,
and losses adjusted, and after the recipient of the income
is free to use it as he chooses. Thus what is taxed—the
net income—is as far removed from exportation as are
articles intended for export before the exportation
Mgins-’i

§82. Miscellaneous Limitations. In Collector ». Day™
the Supreme Court had presented to it the question whether
the federal government has the power to tax the salaries of
state judges, and decided that it has not. The court
admitted that there is no express prohibition of such a tax,
but rested its decision upon what it declared to be a neces-
sary implication from our dual form of government under
the Constitution. The States are sovereign except insofar
as they have surrendered powers to the central government,
and one of their sovereign rights is the maintenance of an
independent judiciary. It is inconsistent with the sovereign
independence of the States that the federal government
should have the power to levy a tax upon such governmental
agencies as the members of the state judiciary, or upon the
salaries received by the state judges for their official

*(1918) 247 U. S. 165.

* Ibid g 374 3 (1870) 11 Wallace 113.
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services.”  Inalatercasethecourt generalizes on this subject
saying:

““The right of the States to administer their own affairs
through their legislative, executive, and judicial depart-
ments, in their own manner through their own agencies, is
conceded by the uniform decisions of this court and by the
practice of the federal government from its organization.
This carries with it an exemption of those agencies and
instruments, from the taxing power of the federal govern-
ment. If they may be taxed lightly, they may be taxed
heavily; if justly, oppressively. Their operation may
be impeded and may be destroyed, if any interference is
permitted.”?

In this case the court held that municipal corporations are
governmental agencies of the States, and that the federal
government, therefore, cannot tax the income of such
corporations. Somewhat later it was held that a tax onin-
come from securities issued by municipal corporations is
unconstitutional as a tax on the power of the States and
their instrumentalities to borrow money.? By the appli-
*cation of the same principle it was held unconstitutional to
levy a federal tax on bonds, given to procure licenses to sell
liquor, and issued by a municipality, since the granting pf
such licenses is a governmental function, and the giving §f
the bonds is part of the same transaction.*

It has been held, however, that, when a State engages in
the business of selling liquor, its agents may constitutionally
be subjected to a federal internal revenue tax, since such a
tax does not interfere with the discharge by the State of the
ordinary functions of government.5 Three justices dis-

1 Conversely it has been held that the States may not tax the salaries
of officers of the United States. Dobbins v. Commissioners of Erie

County (1842) 16 Peters 435.

2 UUnited States 9. Railroad Company (1872) 17 Wallace 322.

3 Pollock v. Farmers’ L. & T. Co. (189s) 157 U. S. 429, 586, 158 U, S.
601, 630.

4 Ambrosini v. United States (1902) 187 U. S. 1.

s South Carolina 9. United States (1905) 199 U. S. 437.
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sented on the ground that the selling of liquor was simply
a method adopted by the State in question for the regulation
of the liquor traffic under its police power, and that to allow
a federal tax under the circumstances was inconsistent with
the previous decisions of the court.

The right of the national government to levy inheritance
taxes was attacked in Knowiton v. Moore®™ on the ground that
the privilege of transmitting property is entirely under the
control of the States, and that if the right of Congress to tax
this privilege is recognized it may go so far as to take all
inheritances by means of taxation and so wipe out the States’
power of control. The court, however, held that the tax did
not cast a burden upon the power of the States to tax, butisa
burden cast upon the recipient of property, and that as such
it is constitutional. In Synder v. Bettman?® it was held by a
court divided six to three that the federal government may
constitutionally levy an inheritance tax upon the trans-
mission of property by legacy to States or to municipal
corporations, the argument being that this was not a tax
levied upon the property of the State or municipality, nor
does it interfere with the exercise of a governmental func-
tion, but that it is a tax upon the right to succeed to prop-
erty.?

In the Corporation Tax Cases* the court denied that
the fact that a corporation derives its existence from state
action prevents the imposition of a federal corporation tax,
declaring that such a tax does not come within the principle
that the federal government cannot levy a tax which
“interferes .with the discharge of ordinary governmental .

functions by the States.

¥ (1900) 178 U. S. 41.

* (1903) 190 U. S. 249.

3 The court relied largely upon United States v. Perkins (1896) 163
U. S. 625, in which it was held that a State may levy an inheritance tax
vpon a legacy to the United States. The minority distinguished this
case on the ground that the States control the devolution of property,
and so have a basis for inheritance taxes which does not exist in the case
of the federal government.

4(1911) 220 U. 8. 107, 158.
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A decision of some interest was rendered in 1920 in the
case of Evans v. Gore.™ The court held that, because of the
constitutional provision that federal judges shall receive ““a
compensation which shall not be diminished during their
continuance in office,”? a federal income tax cannot be
levied upon the net income of a federal judge in which is
included his judicial salary. The same reasoning would
apply to exclude the salary of the President from a federal
income tax.® It has been suggested that the doctrine of the
case would not apply to a judge appointed, or to a President
elected after the passage of the income tax law.4

§83. Power to Borrow Money, Coin Money, and Issue
Legal Tender Notes. One of the express powers granted to
Congress by the Constitution is ‘‘to borrow money on the
credit of the United States.”S As suggested by the Com-
mittee of Detail the clause read *‘to borrow money and emit
bills on the credit of the United States.”® After a short
debate the words “‘and emit bills” were striken out. The
debate showed a considerable feeling that the national
government should not have the power to emit bills at all.
Part of the delegates seemed to be in favor of eliminating
the words in order that their presence might not seem to
encourage the emission of bills by the national government,
while being of the opinion that the power to borrow mogey
would carry with it the power to emit bills when necessa&y.
Madison held the opinion that the power would exist
though the words ‘“and emit bills” were taken out, and,
therefore, though he finally voted for eliminating them, he
saw no real reason for doing so, suggesting, instead, that a
prohibition to make bills legal tender would be sufficient.?

1253 U. S. 245.

2 Art. III, sec. I.

¥ Art. II, sec. 1, par. 7.

4 Thomas Reed Powell, * Constitutional Law in 1919~1920," 19 Mich.
L. Rev., 117.

s Art. I, sec. 8, par. 2.

¢ Farrand, The Records of the Federal Comventiom, vol, ii, p. 168,

Congress had this power under the Articles of Confederation. Art IX.
2 Ibid., pp. 308 to 310.
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Congress is also given power “to coin money, regulate the
value thereof, and of foreign coin.”*

As we have already seen,? the Supreme Court held in
M Culloch v. Maryland® that, in order to carry out its
express fiscal powers, the federal government under its
power to “make all laws which shall be necessary and
proper” to carry out the powers expressly conferred, has the
right to establish and conduct a bank. It appears from the
statement of the case that the bank issued bank notes, as
well as doing other ordinary banking business, but no
question was made as to the right of the government to
issue such notes. In fact Madison’s view seems always to
have been tacitly accepted, that the national government
may issue bills of credits as part of its power to borrow
money. However, when the national government sought
to give to its notes the character of a legal tender, a much
more difficult question was raised. In Hepburn v. Griswold*
the Supreme Court, three justices dissenting, held that
federal legislation which attempted to make government
notes alegal tender for the payment of existing debts between
private individuals was unconstitutional. The legislation
was enacted during the Civil War.. The court admitted
that there might be an element of convenience in making the
notes issued a legal tender, but asserted that the govern-
ment’s borrowing power could be made entirely effective if
the notes issued by it did not have that character, and
declared that it would be contrary to the spirit of justice
which pervaded the whole Constitution, would be taking
private property for a private use, and would be depriving
persons of property without due process of law, if creditors
could be compelled to take these notes in payment of pri-
vate debts in place of gold and silver coin.

T Art. 1, sec. 8, par. 5. States may not coin money, emit bills of
credit, or make anything but gold and silver legal tender. Art. I, sec,
10, par. 1. See sec. 173. Power is given to the national government to
punish counterfeiting. Art I, sec. 8, p. 6. See sec. 133.

* Sec. 59.

3 (1819) 4 Wheaton 316.

¢ (1869) 8 Wallace 603.
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A year later, there being two new justices on the supreme
bench, Hepburn v, Griswold was overruled by a court
divided five to four.* In the first place the court declared
that an implied power under the Constitution

“may be deduced fairly from more than one of the sub-
stantive powers expressly defined, or from them all
combined. It is permissible to group together any num-
ber of them and infer from them all that the power
claimed has been conferred.”?

The court then proceeded to deduce the power exercised
from the power to carry on war, and from the power to coin
money. In this latter connection the court laid stress upon
the fact that governments normally have the power to
declare what is money, that this power is expressly denied
to the States, and that generally when powers are denied
to the States it is in order that the federal power may be
more complete. The court held that to make government
notes legal tender was a helpful and appropriate method
of financing the war, which was not precluded by the fact
that some other method might have been devised. The
court denied that the obligations of debtors’ contracts were
impaired, since they were obligated still to pay in money, and
also denied that the federal government was forbidden to
impair contracts. As to the argument that the lekisla-
tion was in conflict with the due process clause of the Fifth
Amendment, the court said: ‘It has never been supposed
to have any bearing upon, or to inhibit laws that indirectly
work harm and loss to individuals,”—citing tariff and em-
bargo laws, and the reduction in the weight of gold coins.

Some years later this decision was affirmed, only one
justice dissenting, and its application extended to peace
time legislation.3 The court, reviewing the case of
M Culloch v. Maryland,* declared that the words of the

1 Legal Tender Cases (Knox v. Lee; Parker v, Davis) (1870) 12 Wal-
lace 457.

* Ibid., 534-

3 Legal Tender Case (Juilliard v. Greenman) (1884) 110 U. S. 421.
¢ (1819) 4 Wheaton 316,
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Constitution giving Congress power to make laws

*“‘necessary and proper” for carrying out the powers given
elsewhere in the Constitution

‘‘are not limited to such measures as are absolutely and
indispensably necessary, without which the powers granted
must fail of execution; but they include all appropriate
means which were conducive or adapted to the end to be
accomplished, and which in the judgment of Congress
will most advantageously effect it.”*

The court then concludes that the exercise of the power to
issue legal tender notes, ‘‘not being prohibited to Congress
by the Constitution, it is included in the power expressly
granted to borrow money on the credit of the United
States.”? Congress being empowered to borrow money on
the credit of the United States, and it being admitted that
for that purpose it might issue bills or notes of credit, the
court felt that it could not say that the making of such notes
a legal tender was not an appropriate means, conducive or
adapted to the end to be accomplished, especially in view of
the fact that all sovereign States, including the States of the
Union before they were prohibited by the Constitution,
have exercised the power of determining what shall be a
legal tender. The court admitted that some members of
the Constitutional Convention were much opposed to paper
money, but did not feel concluded by this consideration, in
view of the fact that no prohibition was embodied in the
Constitution. The court felt that its position was fortified
rather than weakened by the fact that Congress is vested
with the exclusive exercise of the analogous power of coining
money. 3

* Legal Tender Case (1884) 110 U. S. 421, 440.

2 Ibid., 448.

3 The court seems perhaps rather to confuse than to clarify the
grounds of its decision by the following summary (p. 449): *Congress,
as the legislature of a sovereign nation empowered by the Constitution
‘to lay and collect taxes, to pay the debts and provide for the common

defense and general welfare of the United States,’ and ‘to borrow money
on the credit of the United States,’ and ‘to coin money and regulate the
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We have undoubtedly in the cases just discussed a liberal
application of the doctrine of implied powers, and one
which has not escaped strong criticism.* But it is to be
noted that the court in upholding the legal tender legis-
lation, though adverting to the fact that the power to make
bills or notes a legal tender is denied to the States, and also
to the fact that the power te determine what shall be a legal
tender normally resides in sovereign states, does not rest
the national power on either of these facts, but is careful to
base it upon other powers expressly given.

§84. Publicityin the Expenditure of Public M oneys. The
Constitution provides that,

*No money shall be drawn from the treasury but in
consequence of appropriations made by law; and a regu-
lar statement and account of the receipts and expendi-
tures of all public money shall be published from time
to time.”?

Franklin proposed that moneys should only be drawn

from the public treasury upon appropriation originating
in the lower house. This suggestion was carried into the

value thereof and of foreign coin’; and being clearly authorized, as inci-
dental to the exercise of those great powers, to emit bills of credit, to
charter national banks, and to provide a national currency for thelgvhole
people, in the form of coin, treasury notes, and national bank bills; and
the power to make the notes of the government a legal tender in payment
of private debts being one of the powers belonging to sovereignty in
other civilized nations, and not expressly withheld from Congress by the
Constitution; we are irresistibly impelled to the conclusion that the
impressing upon the treasury notes of the United States the quality of
being a legal tender in payment of private debts is an appropriate means,
conducive and plainly adapted to the execution of the undoubted powers
of Congress, consistent with the letter and spirit of the Constitution,
and therefore, within the meaning of that instrument, ‘necessary and
proper for carrying into execution the powers vested by this Constitu-
tion in the government of the United States.’”
. *Seefor example Tucker’s Constitution of the United States, vol. i, pp.

508 et seg.; Tiedeman, The Unwrillen Constitution of the United States,
135 and 136.

3 Art. I, sec. 9, par. 7.
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report of the Committee of Detail, but upon consideration
by the Convention received a negative vote, though no
discussion on it is reported. The Committee of Eleven
proposed the present wording of the first clause, which was
accepted by the Committee of Style and by the Convention.
The second clause was added at the end of the session with
little debate.* The purposes of the section are obvious—
first, that Congress shall be made responsible for all expendi-
tures, and shall only make them by a regularly enacted law
subject to the President’s veto, and, second, that publicity
shall be given to expenditures, so that the country may
know how its money is being used.

1 Parrand, The Records of the Federal Convention, vol. i, pp. 523, 539,
wol. §i, pp- 178, 280, 505, 568, 618,



CHAPTER VIII
INTERSTATE AND FOREIGN COMMERCE

§85. The Commerce Clause.* As has been pointed out in
the first chapter the real moving cause of the Constitutional
Convention was the commercial situation, which was
rapidly becoming intolerable. After the Revolution mutual
jealousies held sway, resulting in trade discriminations,
and in disputes as to the control of bays and navigable
streams. It is not surprising then that it was agreed
without discussion to vest in the national government
control of foreign and interstate commerce. The Com-
mittee of Detail recommended that Congress be given
power “‘to regulate commerce with foreign nations and
among the several States,” which was agreed to without
debateor dissent. It having been suggested that Congress,
among other powers should be given the power to regulate
affairs with the Indians, the committee to whicly these
suggestions were referred, recommended that t be
accomplished by adding to the clause already approved the
words ‘“‘and with the Indian tribes,” which was agreed to,
also without dissent or debate. In this form the commerce
clause was reported by the Committee of Style, and in this
form it was adopted.? The constitutional provision,
therefore, reads: “Congress shall have power. .. to

* As to Admiralty and Maritime Jurisdiction, see sec. 45

3 Parrand, The Records of the Federal Convention, vol. ii, pp. 181,
308, 321, 324, 493, 495, 569-

See similar provisions in the Australia Constitution Act 1900, sec. 51
(1), discussed in Moore, The Conststution of Ausiralia, 197 et seq., and in
the British North American Act 1867, sec. 91 (2), discussed in Lefroy,
Canada’s Federal System, 230 et seq., and Lefroy, Constitutional Law of
Canada, 102 et seq.

206



§ 86 INTERSTATE COMMERCE 207

regulate commerce with foreign nations and among the
several States and with the Indian tribes.”*

It is very probable that all that was in the minds of the
framers of the Constitution when they drafted the com-
merce clause was to give to the national government power
to prevent the States from interfering with the freedom of
interstate and foreign commerce,? and, in fact, for nearly
a hundred years there was very little affirmative legislation
by Congress under this constitutional provision, and very
few cases based upon it came before the Supreme Court.
More recently, however, it has been the basis of much
congressional legislation, and by liberal interpretation a
vast field of regulation has been brought under federal
jurisdiction.

§86. What Is Commerce? In the case of Gibbons v.
Ogden® it was contended that commerce included only
“traffic”’—that is, “buying and selling, or the interchange
of commodities’—and that it did not include navigation.
But Chief Justice Marshall answered that,

*“All America understands, and has uniformly under-
stood, the word ‘commerce’ to comprehend navigation.
. . . The word used in the Constitution, then, compre-
hends, and has been always understood to comprehend,
navigation within its meaning; and a power to regulate
navigation, is as expressly granted, as if that term had
been added to the word ‘commerce.’ "4

In New York v. Milns Mr. Justice Barbour, in delivering
the opinion of the court holding constitutional a State
statute requiring masters of vessels coming to the port of
New York to file lists of passengers, declared that *goods
are the subject of commerce” but * persons are not.” The

1 Art. I, sec. 8, par. 3.

8 The Federalist, No. 42, Fuller, I'nterstate Commerce, 7; Addyston
Pipe & Steel Co. (1899) 175 U. S. 211, 227.

3 (1824) 9 Wheaton 1.

4 Ibd., 190, 193.

8(1837) 11 Peters 102,
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case doesnotstand upon thisdistinction, but upon the ground
that the statute was a police regulation,* and, if the justice
thought that the carrying of passengers was not commerce
within the constitutional provision, that view has certainly
not been accepted by the Supreme Court. In Gloucester
Ferry Company v. Pennsylvania® it was said that,

*‘Commerce among the States consists of intercourse and
traffic between their citizens, and includes the transpor-
tation of persons and property and the navigation of
public waters for that purpose, as well as the purchase,
sale, and exchange of commodities.”

In the Interstate Commerce Act we have congressional
regulation of interstate passenger carriage as well as the
carriage of goods, .and no doubt has been expressed that
Congress is as competent to regulate the one as the other.
The White Slave Act forbids the transportation or the
procurement of the transportation of women from State to
State for immoral purposes. In holding this statute con-
stitutional the court said3:

“* Commerce é.rhong the States, we have said, consists
of intercourse and traffic between their citizens, and
includes the transportation of persons and property.
There may be, therefore, a movement of persongas well
as of property; that is, a person may move or bd moved
in interstate commerce.”

It is not important whether a person transported from

State to State is transported by a common carrier for hire
or in a private vehicle gratuitously; in each case it is equally
interstate commerce.4 One is also engaged in interstate
commerce when he carries goods in his own wagon from one
‘State to another for sale at their destination$; or when he

1 Sec. 94. 2 (1885) 114 U. S. 196, 203.

s Hoke ». United States (1913) 227 U. S. 308, 320.

4 Wilson v. United States (1914) 232 U. S. 563, 567; United Stateso.
Burch (1915) 226 Fed. 974. :

5 Kirmeyer v, Kansas (1915) 236 U. S. 568.
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pipes oil from his well in one State to his refinery in another
for ultimate disposition in the second State®; or when he
buys goods in one State and carries them into another
State on his own person for his own use.? But suppose
that a man crosses a state line in his own vehicle, or on foot,
neither for the purpose of selling or buying, nor to transport
goods that he has bought, but to go for a ride or walk, or
upon a social expedition, is this interstate commerce? In
Gibbons v. Ogden3 Chief Justice Marshall said: *Commerce
undoubtedly, is traffic, but it is something more: it is inter-
course.” In the following sentence he says: ‘It [com-
merce] describes the commercial intercourse between nation
and parts of nations, in all its branches.” Whether, hav-
ing defined commerce broadly as intercourse, he then meant
to limit it to business intercourse is not entirely clear. In
Covington Bridge Company v. Kentucky* what the court
decided was that an interstate bridge is a vehicle of inter-
state commerce, but the court said by way of dictum:

*“Commerce was defined in Gibbons v. Ogden, 9 Wheat.
1,189, to be ‘intercourse,’” and the thousands of people
who daily pass and repass over this bridge may be as
truly said to be engaged in commerce as if they were
shipping cargoes of merchandise from New York to
Liverpool.”’s

In Hendrick v. Maryland® it appeared that the defendant
was fined for not having complied with the Maryland law
requiring nonresidents to obtain licenses to drive motors
within the State. It does not appear whether he had gone
into the State on a pleasure trip or for business. The court
seemed to assume that he was engaged in interstate com-
merce, saying:

* The Pipe Line Cases (1914) 234 U. S. 548, 562 (the concurring opin-
ion of the Chief Justice).

¢ United States ». Hill (1919) 248 U. S. 420.

3 (1824) 9 Wheaton 1, 190.

4(1894) 154 U. S. 204. s Ibid., 218.

$(1915) 235 U. S. 610.

14
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“In the absence of national legislation covering the
subject a State may rightfully prescribe uniform regu-
lations necessary for public safety and order in respect
to the operation upon its highways of all motor vehicles—
those moving in interstate commerce as well as others.””®

It seems fair to assume that the policy of giving to the term
“commerce” a liberal interpretation will be continued, and
that it will be held to include all interstate intercourse.

The sale of goods in one State to be shipped into another
is interstate commerce though the sale is made through an
agent in the State of the purchaser.? In Pensacola Tele-
graph Company v. Western Union Telegraph Company? it
was held that a company doing an interstate telegraph
business, being an indispensable means of inter-communi-
cation, especially in commercial transactions, is engaged in
interstate commerce within the meaning of the Constitution;
and in International Textbook Company v. Pigg4 the court
declared that a correspondence school which has its head-
quarters in one State, with patrons in other States, is
engaged in interstate commerce, since it is engaged in the
business of sending information and the necessary para-
phernalia from State to State in exchange for the fees of
those under contract with it.

But it is not interstate commerce for a compan/ located
in one State to make contracts of insurance with patrons
located in other States. This was first decided in 1868 with
regard to fire insurance. The court said of such policies:

“These contracts are not articles of commerce in any
proper meaning of the word. They are not subjects
of trade and barter offered in the market as something

1 Hendrick v. Maryland (1915) 235 U. S., 622.

aRobbins ». Taxing District of Shelby Co. (1887) 120 U. S. 489;
Caldwell v. North Carolina (1903) 187 U. S. 622; Norfolk W. R. Co.n
Sims (1903) 191 U. S. 441.

3 (1877) 96 U. S. I. See also Leloup v. Mobile (1888) 127 U. S. 640.

4 (1910) 217 U. S. 91,
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having an existence and value independent of the parties
to them. They are not commodities to be shipped or
forwarded from one State to another, and then put up for
sale. They are like other personal contracts between
parties which are completed by their signature and the
transfer of the consideration. Such contracts are not
interstate transactions, though the parties may be domi-
ciled in different States.”*

In Hooper v. California® it was urged that marine insurance
is commerce because it involves eontracts of insurance upon
goods moving in commerce, but the court said:

“The business of insurance is not commerce. The
contract of insurance is not an instrumentality of com-
merce. The making of such a contract is a mere incident
of commercial intercourse, and in this respect there is no
difference whatever between insurance against fire and
insurance against ‘the perils of the sea.’"’3

The business of life insurance, also, has been held not to
constitute commerce.4 Similar in principle are the cases
which have held that the taking of orders for the purchase
and sale of cotton and grain on speculation and not for
delivery,s and the making of contracts for advertising® are
not commerce. In the Lottery Case,” however, it was held
that “lottery tickets are subjects of traffic and therefore
are subjects of commerce.”

§87. The Commencement and Termination of Interstate
and Foreign Commerce. Interstate commerce does not
include the production or manufacture of goods even
though they are definitely destined for transportation to

s Paul ». Virginia (1868) 8 Wallace 168, 183.

2 (1895) 155 U. S. 648.

3 Ibid., 655. )

¢ New York Life Ins. Co, 9. Cravens (1900) 178 U. S. 389.

8 Ware v. Mobile (1908) 209 U. S. 40s.

¢ Blumenstock Bros. Adv. Agency e. Curtis Pub. Co. (1920) 252 U. S.

*(1903) 188 U. S. 321.
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another. State or country. If this were not so the whole
industrial, agricultural and mining activities of the United
States would be brought under the control of the federal
government by force of the commerce clause.* Nor is it
sufficient that goods have been moved by the owner to the
point from which they are to be shipped, as long as trans-
portation has not commenced, and as long as the goods have
not been actually delivered there to a common carrier for
carriage to another State or country.? But when goods
are actually in course of transportation from one State to
another, or have been delivered to a common carrier for that
purpose they have then entered into interstate commerce.3

It is obvious that foreign and interstate commerce does
not terminate at state lines. Assaid by Chief Justice Mar-
shall “it would be a very useless power if it could not pass
those lines.”4 He goes on to say of interstate commerce:.

“Can a trading expedition between two adjoining
States commence and terminate outside of each? . . .
Commerce among the States must of necessity be com-
merce with the States. . . . The power of Congress,
then, whatever it may be, must be exercised within the
territorial jurisdiction of the several States.”

But, as Congress may not legislate as to purely} intrastate
commerce,$ it is important.-to determine wher? interstate
commerce comes to-an end. In the important case of
Brown v. Maryland Chief Justice Marshall said: '

“Sale is the object of importation, and is an essential
ingredient of that intercourse, of which importation
constitutes a part. It is as essential an ingredient, as

1 Kidd 9. Pearson (1888) 128 U. S. 1; United States 9. E. C. Knight
Co. (1895) 156 U. S. 1.

2 Coe v. Errol (1886) 116 U. S. 517.

s In Kelley v. Rhoads (1903) 188 U. S. 1, it was held that the driving
of sheep from Utah across Wyoming to a point in Nebraska was inter.. :
state commerce.

4 Gibbons . Ogden (1824) 9 Wheaton I, 195.

5See sec. 93.
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indispensable to the existence of the entire thing, then, as
importation itself. It must be considered as a component
part of the power to regulate commerce."*

But the Chief Justice also made the suggestion, “that
when the importer has so acted upon the thing
imported, that it has become incorporated and mixed
up with the mass of property in the country, it has,
perhaps, lost its distinctive character as an import,”
but that this is not true of it * while remaining the property
of the importer, in his warehouse, in the original form or
package in which it was imported.”? From this suggestion
has developed the so-called “original package’ doctrine—
that when goods imported from another State or country -
are still in the hands of the importer unsold and in their
original packages they are still a part of interstate com-
merce.? But if the goods have been taken from the original
packages in which they were imported, though for the
purpose of sale by the importer, the interstate or foreign
commerce has terminated.4 Inanattempttoretainforsales
byimportersthecharacter of interstate commerce, as sales of
original packages,and yet toallowsuchsalestobein quantity
suitable to retail business, cigarettes in packages of ten were
shipped in open baskets,s and even loose.® In each case,
however, the Supreme Court held that the shipments were
not made in good faith in the sort of packages in which such
goods were usually transported in interstate commerce,
and that the sale of the small packages of cigarettes was,
therefore, not a sale in the original packages, and so not part
of interstate commerce.

t (1827) 12 Wheaton 419, 447. That sale of goods transported in
interstate commerce is part of such commerce was decided in Leisy ».
Hardin (1890) 135 U. S. 100. 2 Ibid., 441.

3 Bowman ». Chicago, etc., Ry. Co. (1888) 125 U. S. 465; Leisy w.
Hardin (1890) 135 U. S. 100; Askren ». Continental Oil Co. (1920) 252
U.S. 444.

4« May & Co. 9. New Orleans (1900) 178 U. S. 496.

s Austin ». Tennessee (1900) 179 U. S. 343.

6 Cook » Marshall (1905) 196 U. S. 261.
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It seems that peddling goods imported, even when they
have been imported by the peddler, and are sold by him in
the packages in which imported, is not a part of interstate
commerce.” The reason seems to be that peddling is
viewed as so distinctly a retail transaction, and local in its
character, as not to be analogous to the ordinary sale by the
importer, usually in quantity, of imported goods in their
original packages.

§88. Congressional Power Over Foreign Commerce. Under
the commerce clause and the taxing power Congress may
lay duties upon imports from foreign countries, only re-
stricted by the constitutional provisions that such duties
shall be uniform throughout the United States, and that
they shall not give preferences to the ports of one State over
those of another.? But, further, in other connections, the
Supreme Court has frequently asserted that the power of
Congress over foreign commerce is plenary and absolute.
It may impose general embargoes, or exclude special kinds
of goods, or regulate the standard of goods to be admitted.3
It may exclude all aliens or certain classes of aliens.# Under
this power, also, Congress may exclude foreign vessels from
our harbors or admit them upon such conditions as it sees
fit.5 In the case just cited the Court upheld a federal
statute which allows a seaman on a foreign vessel to sue for
and recover one half of the wages which he/Shall have
earned, notwithstanding his contract of employment gives
him no right to any wages until the termination of his
voyage. Up to the present time no regulation of foreign
commerce has been held to be in conflict with the Fifth
Amendment because lacking in due process, or to be other-
wise unconstitutional. It is to be borne in mind that the

* Ernest v. Missouri (1895) 156 U. S. 296; Wagner v. Covington (1919)
-251 U. S. 95.

2 See sec. 80.

3 Butterfield v. Stranahan (1904) 192 U. S. 470, 492; The Abby
Dodge (1912) 223 U. S. 166; Brolan v. United States (1915) 236 U. S
216; Weber ». Freed (1915) 239 U. S. 325.

4 Oceanic Navig. Co. v. Stranahan (1909) 214 U. S. 320, 342.

s Strathearn S. S. Co. . Dillon (1920) 252 U. S. 348.
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grant of power over foreign commerce is supported and
supplemented by the possession by the central government
"of the exclusive control of foreign relations. It is also to be
borne in mind that foreign commerce is the proper subject
of treaties.*

§89. Congressional Power Over Commerce with the Indian
Tribes.? It was early declared that under its power to
regulate commerce with the Indian Tribes Congress may
prohibit all intercourse with them except under license.
This power was compared with the power to declare em-
bargoes in foreign commerce. It is not lost by reason of the
fact that the territory occupied by -an Indian tribe is in-
cluded within the area of a State.3 By the Articles of
Confederation* Congress was given the power of

“regulating the trade and managing all affairs with
the Indians, not members of any of the States, provided
that the legislative right of any State within its own
limit be not infringed or violated.”

Such a provision, as new States were admitted into the
Union, would have practically nullified Congressional power,
and the constitutional provision was so framed as to escape
this difficulty. The same doctrine, which was laid down in
the case last cited, was repeated by the Supreme Court in
United States v. Hollidey,s and was held to apply not only
to Indian tribes within their reservations, but to members
of such tribes when outside of their reservations. Whether
any group of Indians constitutes a tribe is primarily a
question for the decision of the political branch of the
government. A State may not by any action of its own

* See sec. 34.

9 See sec. 107, with regard to congressional control of Indian affairs
generally.

3 United States v, Cisna (1835, Cir. Ct.) 1 McLean 254. It was held,
however, that the regulations in question had been in effect repealed
by later joint action of the United States and the State with regard
to the tribe in question.

4 Art, ix.

§ (1865) 3 Wallace 407.
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withdraw Indians from this power of Congress. Somewhat
later the Supreme Court held that the power of Congress
may extend to territory surrounding Indian reservations for
the protection of the Indian tribes involved.* And still
later it was held that regulation of traffic in liquor may be
enacted by Congress for a period of years for territory
formerly belonging to an Indian tribe, but later partitioned -
in severalty to individual Indians no longer retaining their
tribal allegiance.? The decisions in these last two cases
are affected as well by the treaty power as by the power
exercised under the commerce clause.3

§90. Protection of Interstate Transportation and Traffic.
It was not until the latter part of the nineteenth century
that Congress began to legislate for the purpose of directly
regulating interstate commerce. Since that time, however,
legislation in this field has become large in amount and very
important in character. In 1887 was passed the Interstate
Commerce Act,* which required that rates of carriers
engaged in interstate and foreign commerce be reasonable,
that there be no discrimination in rates or service, that
receipts of different roads be not pooled and divided, and
that rates be published. The Interstate Commerce Com-
mission was created for the purpose of enforcing the act.
The act has been frequently amended in ordetio make its
enforcement more effective; in-order to give&o the com-
mission the power to fix rates and regulationsS; in order
to prevent railroads from carrying commodities owned by
them and dealt in by them in competition with their
patrons; and in order to bring within the purview of the act
express companies, sleeping car companies, telegraph, tele-
vhone and cable companies, and pipe lines. The regulation
of the act of transportation of interstate commerce, and of

* United States v. 43 Gallons of Whiskey (1876) 93 U. S. 188.

2 Dick v. United States (1908), 208 U. S. 340.

3 As to treaty power generally see secs. 33 and 34; as to treaties
with the Indians see sec. 107.

4 Act of Feb. 4, 1887, 24 Stat. 379.

5 See sec. 60.
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the agencies engaged in such transportation would seem to
fall so obviously within the power granted to” Congress
by the commerce clause, as not to make the question debat-
able. As a matter of fact the right of Congress to regulate
the rates and practices of interstate carriers has been
accepted without argument.* Such attacks as have been
made upon regulations in this field have been based upon the
contention that particular legislation infringed otheér con-
stitutional limitations,? or that it was not in fact a regu-
lation of interstate commerce but of commerce which was
intrastate,3 or that particular orders of the commission were
so unreasonable as to be lacking in due process.4

In 1890 was passed the Sherman Anti-Trust Act.5 This
statute makes it a criminal offense to enter into a contract,
combination,or conspiracy in restraint of trade or commerce
among the States, or with foreign nations, or to monopolize
or attempt to monopolize or conspire to monopolize any
part of such trade. This statute has been upheld and
applied in a large number of decisions of the Supreme
Court.® The cases have for the most part dealt with the
interpretation of the act,” or with the determination of the

1 Interstate Comm, Comm. v, Illinois Cent. R. R. Co. (1910) 215
U. 8. 452; Interstate Comm. Comm. v. Chicago, R. I. & Pac. Ry. (1910)
218 U. S. 88.

2 Armour Packing Co. v. United States (1908) 209 U. S. 56 (Elkins
" Act attacked on the grounds that its provisions resulted in the levy of an
export tax, and in a preference to the ports of one State over those of
another); New York Cent. & H. R. R. R. v. United States (1909) 212
U. S. 481 (Elkins Act attacked as contrary to the due process clause of
the Fifth Amendment).

1 See the discussion just below in sec. 93.

4 See, for example, discussion in Interstate Comm. Comm. . Union
Pac. R.R. Co. (1912) 222 U.S. 541; Interstate Comm. Comm. v. Louis-
ville& N. R. R. Co. (1913) 227 U..S. 88.

5 Act of July 2, 1890, 26 Stat. 209,

¢ See the very interesting little book by the present Chief Justice,
William H. Taft, The Ants-Trust Act and the Supreme Court, in which he
traces the application of the act and the development of its interpreta-
tion.

7 For instance, whether the act forbids all combinations which fall
within the letter of the statute, or only those which unreasonably re-
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question, when does a contract or combmatwn restrain
interstate commerce?

In United States v. E. C. Knight Company* it was held that
the acquisition by the American Sugar Refining Company
of certain refineries in Pennsylvania as a result of which it
controlled the output of ninety-eight per cent. of the sugar
in the United States, did not fall within the prohibition of
the act, on the ground that the transaction had only to do
with the acquisition of property within a State. Thecasehas
never been overruled, but subsequent cases beginning with
Addyston Pipe & Steel Company v. United States,* and
including Northern Securities Company v. United States?
and Swift & Company v. United States* have gone very far
to restrict its authority.

In the Addyston case there was a combination of manu-
facturers within a certain area for the purpose of fixing
prices and pooling profits in the sale of iron pipe. These
transactions involved interstate sales and shipments. The
court had no doubt that this arrangement fell within the
terms of the statute. In the Northern Securities case it
appeared that a corporation was organized in New Jersey to
hold the majority of the stock in three railroads doing an
interstate business. It was insisted by the defendants that
this was simply a transaction in railroad stomvhich was
not interstate commerce, and was therefore ilar to the
transaction in the Knight case. The court, however, held
that the necessary result of the arrangement was to prevent
competition and to tend towards a monopoly in interstate
transportation in the area affected. In the Swift case the
evidence showed that the meat packers involved had
entered into an agreement for the purpose of controlling
the prices to be paid for caftle at certain stockyards to
which cattle were shipped from many different States.

strain interstate or foreign commerce. See the development from United
States v, Trans-Missouri Freight Asso. (1897) 166 U. S. 290, to Standard
0il Co. v. United States (1911) 221 U. S. 1.

t (1895) 156 U. S. 1. 2 (1899) 175 U. S. 211.

s (1904) 193 U. S. 197. 4 (1905) 196 U. S. 375.
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Although the sales which were to be effected were in indi-
vidual States, the court says that their

* effect upon commerce among the States is not accidental,
secondary, remote, or merely probable. It is a direct
object, it is that for the sake of which the several specific
acts and courses of conduct are done and adopted. . . .
Here the subject matter is sales, and the very point of the
combination is to restrain and monopolize commerce
among the States in respect of such sales.”*

The case is distinguished from the Knight case on the
ground that in the latter it was not shown that restraint or
monopoly was the purpose or would be the result of the
transaction in question. It is believed that, if at the
present time such a case as that against the Knight Company
were properly pleaded, and supported by such evidence of
the effect upon interstate sales of the acquisition of the
property which was involved, as could undoubtedly be
produced, it would be held to fall within the Sherman
Act.?

It has been held that interstate commerce may be re-
strained illegally contrary to the prohibition of the Sherman
Act by a combination of the employees of interstate rail-
roads for the purpose of striking and causing an interruption
of commerce over. such roads.? Indeed the Supreme
Court has held that, quite aside from the provisions of that

* Addyston P. & S. Co. v. United States (1905), 196 U. S., 397.

*In 1914 the Federal Trade Commission was established (Act of
Sept. 26, 1914, 38 Stat, 717), and by the act of its creation and by the
Clayton Act (Act of Oct. 15, 1914, 38 Stat. 730) the commission is given
certain powers over interstate commerce which are in their character
regulative, advisory, and investigattve. These acts on the whole may be
said to create new remedies rather than new obligations. See Harlan &
McCandless, The Federal Trade Commission. And see Federal Trade
Comm. ». Gratz (1920) 253 U. S. 421, on the limits of the powers of the
commission.

8 United States v. Elliott (1894) 62 Fed. 8o1. And see Loewe ».
Lawler (1908) 208 U. 8. 274. This has not been changed by the pro-
visions of the Clayton Act. Notein 30 Harv. L. Rev, 632.
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‘act, the federal courts have the power to restrain such
threatened interruption by injunction.*

The danger of interruptions to interstate commerce
through strikes of railroad employees is serious and ever
present. No means of fully protecting the public from
this danger have yet been devised by Congress. Various
expedients have been tried, however, in the effort to mini-
mize this evil. Provision for the voluntary submission of
labor disputes on interstate railroads to boards of concili-
ation or arbitration has been tried,? but the parties would
not avail themselves of them. In 1920 provision was made
for the compulsory submission of such disputes to a perma-
nent board appointed by the President, composed of nine
members—three employees, three employers, and three
representatives of the public. No provision is made for
enforcing the awards of the board, the provision which was .
originally in the bill prohibiting strikes having been
dropped before its enactment. It is left to public opinion
to compel compliance with the award of the board, made
after full investigation.

In the case of Adair v. United States® the Supreme Court
had presented for its determination the constitutionality of
a 'provision in the act of 1898, which made it a misdemeanor
for any interstate railroad carrier to threaten apy employee
with loss of employment or to unjustly discrianate against
any -employee because of -his membership in any ‘labor
organization. This was part of a general scheme to prevent
_strikes, of which the provision for arbitration, spoken of
above, formed another part. The majority of the court
held the provision in question unconstitutional, on the
ground that it was

‘“‘an invasion of the personal liberty, as well as of the right
of property, guaranteed by that [the fifth] amendment.
Such liberty and right embrace the right to make con-

= In re Debs (1895) 158 U. S. 564.

2 Act of June 1, 1898, ch. 370, 30 Stat. 424; act of July 5, 1915,
ch. 6, 38 Stat. 103.

8 (1908) 208 U, S. 161.
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tracts for the purchase of the labor of others, and equally
the right to make contracts for the sale of one’s own
labor.”*

It was urged that, though there might be here some curtail-.
ment of liberty and the right to acquire property, it was not
without due process, since the statute was passed under the
power to regulate commerce. But the court held that the
provision in question was not a regulation of commerce,
there being

“no such connection between interstate commerce and
membership in a labor organization as to authorize
Congress to make it a crime against the United States for
an agent of an interstate carrier to discharge an employee
because of such membership on his part.”?

One justice did not sit, and Justice McKenna and Justice
Holmes dissented. - The dissenting justices held that the
section in question was a reasonable part of a general scheme
to prevent strikes, and consequent interruption of interstate -
commerce, and was, therefore, a reasonable regulation of
commerce. Justice Holmes even held that a policy on the
part of Congress of complete unionization of interstate
railroads would not be unconstitutional. 3

In 1916 the country was threatened with a nation-wide
railroad strike, and in order to avert this catastrophy
Congress passed the so-called Adamson Law.4 It provided

s Adair v. United States (1908) 208 U. S. 172.

® Ibid., 179. This suggestion was, however, thrown out by the writer
of the prevailing opinion (p. 175): “And it may be—but upon that
point we express no opinion—that in the case of a labor contract be-
tween an employer engaged in interstate commerce and his employee,
Congress could make it a crime for either party without sufficient or
just excuse or notice, to disregard the terms of such contract or to refuse
to perform it.” It has been held, however, that a court of equity hasno
power to prevent such breaches of contract. Arthur ». Oaks (1894)
63 Fed. 310; Delaware L. & A. R. R. 9. Switchmen's Union. (1907) 158
Ped. 541, 543.

8 Ibid., 191.

¢ Act of Sept. 3, 5, 1916, 39 Stat. 721,
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$
‘that, beginning January 1, 1917, “eight hours shall,
in contracts for labor orvservice, be deemed a day’s
work for the purpose of reckoning the compensation for
service of all employees who are now or may hereafter
be employed by any common carrier by railroad,”
who are engaged in interstate commerce with certain unim-
portant exceptions. It then directed that a commission
investigate the working of the eight-hour day and report to
the President and Congress, and declared that pending the
report, and for thirty days thereafter, the compensation of
employees for a standard eight-hour day should not be
reduced below the then existing standard day’s wage, and
that pro rata payment should be made for overtime. This
legislation was attacked as being entirely outside of the
power possessed by Congress over interstate commerce.
In the case of Wilson v. New* the Supreme Court upheld the
statute, though the court was divided five to four. None of
the court denied the right of Congress to regulate the hours
of work on interstate railroads,? but it was the aspect of the
law as a regulation of wages which occasioned the division
among the judges.? The majority held that in view of

““the dispute between the employers and employees as
to a standard of wages, their failure to agree, the resulting
absence of such standard, the entire interg&;tion of inter-
state commerce which was threatened, and. the infinite
injury to the public interest which was imminent, it
would seem inevitably to result that the power to regulate
necessarily obtained and was subject to be applied to the
extent necessary to provide a remedy for the situation,
which included the power to deal with the dispute, to
provide by appropriate action for a standard of wages
to fill the want of one caused by the failure to exert

* (1917) 243 U. S. 332.

s See the next section.

8 Justice Day, who dissented, did so, not on the ground that Congress
might not regulate wages, but that the provisions of the statute for the
regulation of wages first, and investigation afterwards was so arbitrary
and unreasonable as to lack due process.
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LI
the private right on the subject, and to give effect by
appropriate legislation tb theregulations thus adopted.”*

It is to be noticed that' the legislation in question was not
supported as a regulatlon for the benefit and protection of
the employees, but on the ground that it was Justlﬁed under
the power of Congress fo regulate and protect interstate
commerce—that anything which is necessary to protect
such commerce from interruption is necessarily a con-
stitutional regulation. The three dissenting justices who
held that Congress had no power to regulate wages, declared
that the fixing of wages of interstate railroad employees is
not a regulation of commerce, but of the internal affairs of
commerce carriers,

There are interesting suggestions in the prevailing opinion
over and above the actual points decided. The Chief Justice
in that opinion says that the statute under consideration
may be viewed

‘“‘as the exertion by Congress of the power which it un-
doubtedly possessed to provide by appropriatelegislation
for compulsory arbitration . . . a power which inevitably
resulted from its authority to protect interstate commerce
in dealing with a situation like that which wasbeforeit.”?

He also says, however,

“that as the right to fix by agreement between the carrier
and its employees a standard of wages to control their
relation is primarily private, the establishment and giving
effect to such an agreed-on standard is not subject to be
controlled or prevented by public authority.”3

It seems, then, that Congress has no general authority to
fix wages of interstate carriers, but that in case of a dispute
which threatens to tie up interstate railroads it may compel
arbitration and the compliance with the award of the arbi-
trators, or may itself settle such dispute by fixing wage

* Wilson 9. New (1917), 243 U. S. 332, 347
* Ibid., 359. 8 Ibid., 347.
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.
scales or the standards which ari. to contro! them. It is
interesting to speculate whether, in'view of the broad power
to protect interstate commerce irqm interruption through
strikes, and in view of the chaﬁged personnel of the court, a
statute such as that which was before the court in the Adair
case would not now be upheld.

The interest of the national government in interstate
hlghways does not arise solely from its authority over
interstate .commerce, but is also based upon its power to
provide for postal accommodations, and for accommo-
dations for military exigencies. Asa result of this group of
powers it is now well established that the mational govern-
ment may itself construct, or authorize others to construct
national highways, including roads, railroads and canals,
as well as bridges from State to State. - To these ends, also,
it may grant charters to corporations.” In the case of
Wilson v. Skaw? it was contended that the federal govern-
ment had no authority to provide for the building of the
Panama Canal, but the court felt no doubt of the existence
of that authority.

In order to provide for the accomplishment of one of the
purposes enumerated above Congress may exercise, or
confer the authority to exercise, the power of eminent
domain.3

It would perhaps be competent for C(ﬂéress to compel
all businesses furnishing facilities for the carrying on of
interstate or foreign commerce to incorporate under the
~ federal government, because of its very. comprehensive
authority to control such businesses. It would seem, how-
ever, that it would have no authority to compel all busi-
nesses which engage in interstate commerce to so incorpor-
ate, and to thus take them out of the control of the States,
since Congress has only power to legislate as to them insofar

s Sée generally on these points Pacific Railroad Removal Cases (1885)
115 U. S. 1; California . Pacific R. R. Co. (1888) 127 U. S. 1; Luxton».
North Riv. B. Co. (1894) 153 U. S. 525.

2 (1907) 204 U. S. 24, 33.

3 Kohl v. United States (1875) 91 U. S. 367; Latinette v. St. Louis
(1912) 201 Fed, 676.
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astheydoa.ctuallyenga.ge in interstate or foreign commerce.
Whether Congress might’ compel all individuals and cor-
porations actually engaging in such commerce to take out a
federal license is another” question, and would seem to
depend upon the answer to the further question, whether
this would be a reasonable means of exercising that control
over such persons and corporation which is legitimately
within the power of Congress.

§o1. Police Regulations under the Commerce Power. We
consider in another part of this treatise the police power
of the States.* This power is perhaps the most important,
and certainly the most comprehensive of those which are
reserved to the States by the Tenth Amendment. Under
it the States have the right to legislate to protect the safety,
health, morals, public order, and general welfare of the com-
munity. The federal government has no similar general
power, operative throughout the whole country, as the
power of each State is operative within its own borders, for
the federal government has only such powers as are granted
toit by the Constitution, and no such power is given by that
instrument. Congress has, however, asserted the right
to legislate for the protection of the community, or of classes
of the community, within the fields in which jurisdiction is
expressly surrendered to it, and it has been upheld in this
exercise of authority by the Supreme Court. The result
has been the enactment by Congress of a very considerable
body of what is essentially police regulation. We have
already seen the extent to which Congress has been held
justified in going in the use of the power of taxation for
regulation.®

The first Federal Safety Appliance Act was passed by
Congress in 1893, but this has been largely amended and
supplemented by subsequent legislation.3 These acts are
declared to be for the purpose of promoting ““the safety of

1 Chap. 32. 2 Sec. 78.

3 Act of March 2, 1893, 27 Stat. 531; act of March 2, 1903, 32 Stat.
943; actof April 14, 1910, 36 Stat. 298; act of May 30, 1908, 35 Stat. 476;
act of Feb. 17, 1911, 36 Stat. 913; act of March 4, 1915, 38 Stat. 1192.
These statutes deal with such subjects as brakes, couplers, grab irons,

15
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employees and travellers upon ra.xlroads e engaged in
interstdte commérce.’ Their purpose, then, is primarily
to protect certain classes of persons from dangerous appli-
ances used upon interstate roads, and not to regulate inter-
state traffic, or the transportatlon of goods or persons in
interstate commerce. The right, of Congress, however,
to legislate for this purpose has not been questioned, such
litigation as there has been having arisen over the inter-
pretation of the act,” or because it was thought that there
was an unconstitutional delegation of legislative power,* or
an unconstitutional interference with intrastate commerce. 3

In 1907 was passed an act, applying to all railroads en-
gaged in interstate commerce, or commerce within the
territories or the District of Columbia, prohibiting employ-
ees from remaining on duty for more than sixteen con-
secutive hours, and requiring that when an employee has
been on duty for sixteen consecutive hours he shall have ten
hours’ rest, and when he has been on duty sixteen hours in
the aggregate he shall have eight hours’ rest. Operators,
train despatchers, and those engaged in the transmission of
messages in connection with the movement of trains are
restricted to nine or thirteen hours’ service according to
certain named circumstances. Provision is made for
exceptions in cases of emergency. The act js entitled ““An
Act to promote the safety of employees'and travellers upon
railroads by limiting the hours of service of employees
thereon.”’* The act has been interpreted as applying only

and hand holds, drawba.ré, ladders, and running boards, ash pans and
boilers. Penalties are imposed, the Interstate Commerce Commission
is given authority to enforce the duties imposed, and employees are
freed from the assumption of risk.

1 Johnson ». Southern Pac. Co. (1904) 196 U. S. 1.

2 St. Louis 1. M. & 8. R. R. Co. 9. Taylor (1908) 210 U. S. 281.

s Southern Ry. Co. v. United States (1911) 222 U. S. 20. See furtker,
sec. 93.

-th of March 4, 1907, 34 Stat. 1415. The Interstate Commerce
Commission is given authority to enforce the act. A later act makes it
obligatory upon interstate railroads to report accidents to the com-
mission, and gives that body authority to investigate and publish a
report. Act of May 6, 1910, 36 Stat. 350.
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.
to employees having some part in interstate commerce, or
commerce in the territories or in the District of Columbia,
and has been declared. to be constitutional, The court
found no difficulty in discovéring a close relation between
long hours of work on the part of railroad employees and
the safety of such employees and of passengers, and, there-
fore, held that the statute in question is a reasonable regu-
lation of commerce.*

The first Employers’ Liability Act passed by Congress in
19062 was held unconstitutional because it applied to all
employees of interstate carriers whether engaged in inter-
state or intrastate transportation at the time of injury.3
In 1908 another Employers’ Liability Act was passed which
made every railroad engaged in commerce in the territories
or the District of Columbia or in interstate or foreign
commerce liable for the injury or death of any employee
himself engaged in such commerce,

“resulting in whole or in part from the negligence of any
of the officers, agents, or employees of such carrier, or by
reason of any defect or insufficiency, due to its negligence,
in its cars, engines, appliances, machinery, track, road-
bed, works, boats, wharves, or other equipment.”

It is provided that contributory negligence shall not be a
defense, but that the jury shall reduce damages in pro-
portion to the negligence atfributable to the employee,
except that an employee shall not

“be held to have been guilty of contributory negligence
in any case where the violation by such common carrier
of any statute enacted for the safety. of employees con-
tributed to the injury or death of such employee.”

* Baltimore & O. R. R. Co. v. Interstate Comm, Comm. (1911) 221
U. S. 612. With regard to state regulation of hours of labor, see sec.
274. See also the Adamson Law discussed in the next preceding
section.

* Act of June 11, 1906, 34 Stat. 232.

s Employers’ Liability Casea (1908) 207 U. 8. 463. See further
gec. 93.
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In the same circumstances as those stated in the last
exception it is declared that the employee shall not be taken
to have assumed the risk of injury occasioned thereby. And
it is provided that the cartier cannot relieve itself from
liability under the act by any contract, rule, or regulation.*
This act, abrogating the fellow-servant rule, limiting the
doctrines of contributory negligence and assumption of
risk, allowing actions for death, and preventing the parties
from contracting to vary the statutory lability, was
attacked in the Second Employers’ Liability Cases* as not
being a legitimate regulation of commerce, and as being
contrary to the due process clause of the Fifth Amendment.
The reasoning of the court in upholding the statute is to the
following effect: To regulate in the sense in which that term
is used in the commerce clause “‘is to foster, protect, control,
and restrain, with appropriate regard for the welfare of
those who are immediately. concerned and of the public at
large.” This power extends to every agency and instru-
ment of interstate transportation, and to “all who are in
any wise engaged in such transportation, whether as com-
mon carriers or as their employees.” The duty to protect
the safety of employees in interstate commerce, and lia-
bility for their injury bear a substantial relation to inter-
state commerce. /

““The natural tendency of the changes described is to
impel the carriers to avoid or prevent the negligent acts
and omission which are made the bases of the rights of
recovery which the statute creates and defines; and, as
whatever makes for that end tends to promote the safety
of the employees and to advance the commerce in which
they are engaged, we entertain no doubt that in making
those changes Congress acted within the limits of the
discretion confided to it by the Constitution.”3

= Act of April 22, 1908, 35 Stat. 65. For a consideration of the State
Workmen's Compensation Acts, see sec. 274.

2 (1912) 223 U. S. 1.

3 The quotations are from pages 47 and 50.
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To the objection that carriers might be Lable for injuries
occasioned by employees not engaged in interstate com-
merce, it was answered that such injury to an employee
engaged in interstate commerde would have the same effect
upon that commerce as would an injury by one also en-
gaged init. In this decision the court was unanimous.

A federal statute passed in 1895 made it a criminal
offense to import or to transport in interstate commerce
lottery tickets.* In the Lottery Case* the Supreme Court
held, as we have already seen, that lottery tickets may be
the subject of commerce.3 In that case it was also con-
tended that the statute was unconstitutional because it was
not aregulation of commerce but was an exercise of the police
power, and so infringed a power reserved to the States by
the Tenth Amendment, and that the power to regulate did
not include a power to prohibit. Four justices who dis-
sented agreed with the first proposition. But the answer
of the majority is that, if lottery tickets are subjects of
commerce, and when subjects of interstate commerce are,
therefore, liable to regulation by Congress, the fact that
Congress regulates them for the protection of the inhabi-
tants of the States as a whole does not show that Congress
has exceeded its authority. In fact the court asserts that
considerations which will justify States under their police
power in limiting property rights for the protection of the
inhabitants of each State, will justify Congress in doing the
same thing when the property involved is the subject of
interstate commerce. To the contention that prohibition
is not regulation, the court answered that anything which
is so injurious that it may be prohibited by the States under
their police power, may, when it is the subject of interstate
commerce, be prohibited by Congress.

The national White Slave Act,* which under heavy
penalties aims to prevent the transportation of women and

s Act of March 2, 1895, 28 Stat. 963.
* (1903) 188 U. 8. 321.

s Sec. 86.

4 Act of June 25, 1910, 36 Stat. 825.
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girls in interstate commerce for immoral purposes, was
attacked on the same grounds as those insisted upon in the
Lottery Case, and to them the court, this time unanimous,
made substantially the same answers. Two quotations
will make clear the court’s position*:

*“There is unquestionably a control in the States over
the morals of their citizens, and, it may be admitted, it
extends to making prostitution a crime. It is a control,
however, which can be exercised only within the juris-
diction of the States, but there is a domain which the
States cannot reach and over which Congress alone has
power; and if such power be exerted to control what the
States cannot it is an argument for—not against—its
legality. Its exertion does not encroach upon the juris-
diction of the States.”

““The principle established by the cases is a simple one
when rid of confusing and distracting considerations,
that Congress has power over transportation ‘among the
several States’; that the power is complete in itself, and
that Congress, as an incident to it, may adopt not only
means necessary but convenient to its exercise, and the
means may have the quality of police regulations."”*

In the Food and Drugs Act of 19063 yvetlpve an example
of extensive police regulation under the éommerce clause.
Generally speaking it prohibits the transportation in inter-
state commerce of food or drugs which are misbranded,
adulterated, deleterious, ot in a condition to be unfit for food,
and provides for the confiscation of goods carried contrary
to the act. In view of the already established power of

1 Hoke v. United States (1913) 227 U. 8. 308, 321, 323. And see
Caminetti v. United States (1917) 242 U. S. 470, where it was held that
the operation of the statute was not confined to transportation for com-
mercialized vice.

2 See also the act of Feb. 8, 1897, 29 Stat. 512, prohibiting the carrying
of obscene literature and articles designed for indecent and immoral
use from State to State, considered in United States v. Popper (1899) 98
Fed. 423. .

3 Act of June 30, 1906, 34 Stat. 768. ¢
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Congress to enact police regulations under the commerce
clause, the constitutionality of the prohibitions contained
in the act has not been really questioned. In fact in the
first case under the act their constitutionality was expressly
conceded, and only the méthods provided for their enforce-
ment were attacked.* In a later case under the act the
Supreme Court said:

“That Congress has ample power in this connection is
no longer open to question. That body has the right
not only to pass laws which shall regulate legitimate
commerce among the States and with foreign nations,
but has full power to keep the channels of such commerce
free from the transportation of illicit or harmful articles,
to make such as are injurious to the public health outlaws
of such commerce and to bar them from the facilities and
privileges thereof.”*

Similarly, a statute designed to prevent the transportation
in interstate commerce of animals having contagious
diseases is constitutional.3 The Food and Drugs Act is not,
however, aimed only at the protection of health, but in its
provisions against false branding it aims also to protect from
fraud and deception.®* In United States v. Fergers the
Supreme Court upheld the authority of Congress to punish
the counterfeiting and use of fictitious interstate bills of
lading, even though such bills relate to no actual or con-
templated commerce.

In view of the foregoing cases some surprise was
occasioned by the decision of the Supreme Court declaring

s Hipolite Egg Co. ». United States (1911) 220 U. S. 45.

* McDermott ». Wisconsin (1913) 228 U. S. 115, 128. In United
States ». 420 Sacks of Flour (1910) 180 Fed. 518, it was contended that
the statute was unconstitutional because a police regulation and so
outside the power of Congress to enact, but the court quickly disposed of
this conteution on the authority of the Lottery Case.

s Act of May 29, 1884, 23 Stat. 31. See Reid ». Colorado (1902) 187
U. S 137.

+ Weeks 9. United States (1918) 245 U. S 618.

s(1919) 258 U. S. 199,
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unconstitutional the first federal Child Labor Act, which

prohibited the transportation in interstate commerce of

products of mines in which children under sixteen were

employed, and the products of any manufacturing establish-

ments in which children under fourteen were employed, or

in which children under sixteen were allowed to work more

than eight hours a day, or before six in the morning or after

seven in the evening.* The court divided five to four.

The majority held that this was not a regulation of inter-

state commerce but an attempt to regulate mining and

mantufacture within the several States contrary to the Tenth

Amendment. The majority opinion, after reviewing the

cases discussed just above, declared that “in each of these

instances the use of interstate transportation was necessary

to the accomplishment of harmful results,” while under the

instant statute the goods shipped were harmless in them-

selves, and the work upon them was finished. The opinion
asserts that manufacture within the States is subject only

to the police power of the States, and that Congress has no

authority to control the States in the exercise of that power.

The dissenting opinion, written by Justice Holmes, accepts

as not open to doubt the proposition that the federal

government cannot directly control mining or manufacture
within the several States, but asserts that it may affect such.
industries indirectly under: its express ﬁwers., Justice-
Holmes points out what has been done under the commerce

clause and sanctioned by the court with regard to lotteries,

food and drugs, and the white slave traffic, and the regu-

latory legislation which has been upheld under the taxing

power.? He says:

“The act does not meddle with anything belonging to
the States. They may regulate their internal affairs and
their domestic commerce as they like. But when they
seek to send their products across state lines they are no
longer within their rights. If there were no Constitution

* Hammer 9. Dagenhart £1918) 247 U. S. 251. The act is that of
Sept. 1, 1916, 39 Stat. 675. * See sec. 78.
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and no Congress their power to cross such lines would
depend upon their neighbors. Under the Constitution
such commerce belongs not to the States but to Congress
to regulate. It may carry out its views of public policy
whatever indirect effect they may have upon the activities
of the States. . . . The public policy of the United
States is shaped with a view to the benefit of the nation
as a whole,”*

The lottery and white slave acts seemed to have aimed at
the protection of the moral welfare of the States towards
which the traffic moved, and one purpose of the Food and
Drugs Act was certainly to protect the health of such States;,
but the latter act was also aimed to protect persons in the
State of destination from economic injury through fraud and
deception, and it would seem that part of the purpose of the
White Slave Act was to protect women and girls from
being induced to leave the States, in which transportation
would begin, to their injury. If these objects are legitimate
in the regulation of commerce, it is hard to see why com-
merce in what Justice Holmes calls ““ the product of ruined
lives” should not be excluded, both for the protection of
children in the States of shipment, and for the protection
against competition by child-made goods of those in the
States of destination who maintain higher standards in this
regard. There may also be an element of protection to the
children in the States of destination, since in the absence
of such legislation pressure might be brought to bear upon
state legislatures to meet the lower standards of competing
States. The doctrine having been enunciated and acted
upon by the court that police regulation may be enacted
under the commerce clause, the position of the minority with
regard to the Child Labor Act would seem to be morelogical
than that of the majority. The object which was frustrated
by the Supreme Court in the decision just discussed has
since been sought to be effected under the taxing power.?
* Hammer v. Dagenhart (1918) 247 U, §, 251, 281
2 See sec. 7&.
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§92. Divesting Goods of Interstate Character. While the
Supreme Court recognized in Mugler v. Kansas® that the
States may under their police power prohibit the manu-
facture or sale of intoxicants, it declared, nevertheless,
that intoxicating liquor is a legitimate subject of interstate
commerce, and that the States may not, therefore, interfere
with the introduction from another State of such goods,
or with their sale in the original packages, since this would
be infringing a field reserved to Congress under the Con-
stitution.? In 1890 was passed the Wilson Act3 which
subjected to the operation of state laws, passed under the
police power, all intoxicating liquors introduced into the
States, as if produced therein. In 1913 was passed the Webb-
Kenyon Law* to make the state regulations even more
effective. The law prohibits the transportation in inter-
state commerce of any liquor intended to be received, sold, or
used in violation of the laws of the State to which it is sent.
Both acts were attacked as attempts to delegate to the
States the regulation of interstate commerce, which could
not be constitutionally done. Itwas held that this was not
the effect of the legislation. Congress was dealing here
with a commodity whose transportation it might prohibit,
and which on the other hand the States could not prevent
being brought within their borders. Instead of prohibiting
its transportation in interstate commerce, Longress finally
took from it entirely the protection of the Commerce clause,
and left it to be wholly dealt with by the States. The court
declared that if Congress could entirely prohibit the trans-
portation of such goods it could adopt any restriction upon
transportation short of complete prohibition.$

* (1887) 123 U. S. 623. It has since been held that a State may con-
stitutionally prohibit the possession of whiskey for personal use, and
make such possession criminal. Crane 9. Campbell (1918) 245 U. S. 304-

sBowman ». Chicago, etc., Ry. (1888) 125 U. S. 465; Leisy v. Hardin
(1890) 135 U. S. 100, 3Act of Aug. 8, 1890, 26 Stat. 313.

4 Act of March 1, 1913, 37 Stat. 699.

5 As to the Wilson Act see In re Rahrer (1891) 140U, S. 545. Astothe
Webb-Kenyon Law see Clark Distilling Co. 9. Western Md. Ry. Co.
(1917) 242 U. S. 311 o~ .



§93 INTERSTATE COMMERCE 235

$§03. Incidental Regulation of Interstate Commerce. Chief
Justice Marshall in his far-reaching decision in Gibbons v.
Ogden,* which established the right of Congress to legislate
affirmatively for the regulation of commerce, laid it down as
fundamental that the regulation of * the completely internal
commerce of a State . . . may be considered as reserved
for the State itself.””* This has been repeated time after
time by the Supreme Court in later decisions; it has been
declared that while the Constitution gives to Congress the
power to regulate commerce among the States and with
foreign nations, the Tenth Amendment reserves to the
States the complete control of that commerce which is not
interstate or international.

“The internal commerce of a State—that is, the com-
merce which is wholly confined within its limits—is as
much under its control as foreign and interstate commerce
is under the control of the federal government.”3

Over that commerce “‘the States have plenary power, and
Congress has no right to interfere.”4

In the Minnesota Rate Cases the contention was put
forward that certain state rates for intrastate shipments
resulted in undue discrimination against localities to which
interstate shipments were made under interstate rates. The
court held that since there had been no determination of this
question of undue discrimination by the Interstate Com-
merce Commission, which had been brought to the court for
review, the question was not properly before it, but it
certainly seemed to be of the opinion that the Interstate
Commerce Commission could order intrastate rates to be

* (1824) 9 Wheaton 1.

» Ibid., 194. ’

3 Sands v. Manistee (1887) 123 U. S. 288, 295.

4 Covington & C. Bridge Co. v. Kentucky (1893) 154 U. S. 204, 209.

See also, among many that might be cited, County of Mobile ».
Kimball (1880) 102 U. S. 691, 699; Wabash, St. L. & P. R. R. ». Illi-
nois (1886) 118 U. 8. 557, 565; Hammer v. Dagenhait (1918) 247 U.S.
251, 274- ik

5(1913) 239 U. 8. 352. .
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changed, which, because of their divergence from interstate
rates, put certain localities under an undue disadvantage.”
In the Shreveport Case? in the next year Justice Hughes, who
had written the opinion in the Minnesota Rate Case, directly
applied the doctrine which had been foreshadowed in the
earlier decision. The Interstate Commerce Commission
found that there was an unreasonable difference between
charges made for certain inferstate and intrastate hauls
over the same railroad, to the disadvantage of localities
engaged in interstate shipments, and ordered interstate
rates to be reduced to a named maximum, and that compet-
ing interstate and intrastate traffic be carried at the same
rate permile. It was held by the Commerce Court that this
order relieved the railroad of the duty to comply with orders
of the state commission, which required it to carry certain
classes of goods in intrastate shipments at a rate lower than
that permitted under the order of the federal commission.
The Supreme Court affirmed the decree of the Commerce
Cowrt,  Inreaching this conclusion the court said:

*“The fact that carriers are instruments of intrastate
commerce, as well as of interstate commerce, does not
derogate from the complete and paramount authority of
Congress over the latter or preclude the federal power
from being exerted to prevent the intragfate operations
of such carriers from being made a means of injury to that
which. has been confided to federal care. . . . This is
not to say that Congress possesses the authority to
regulate the internél‘rcommerce of a State, as such, but
that it does possess the power to foster and protect inter-
state commerce, and to take all measures necessary or
appropriate to that end, although intrastate transactions
of interstate carriers may thereby be controlled. This
principle is applicable here. We find no reason to doubt
that Congress is entitled to keep the highways of inter-
state communication open to interstate traffic upon fair

* Minnesota State Cases (1913) 230 U. S. 352, 412 ef seq.
2 Houston, E. & W. T. Ry. Co. v. United States (1914) 234 U. S. 342.
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and equal terms. . . . It is immaterial, so far as the
protecting power of Congress is concerned, that the dis-
crimination arises from intrastate rates as compared with
interstate rates. . . . It is for Congress to supply the’
needed correction where the relation between intrastate
and interstate rates presents the evil to be corrected, and
this it may do completely by reason of its control over
the interstate carrier in all matters having such a close
and substantial relation to interstate commerce that it is
necessary or appropriate to exercise the control for the
effective government of that commerce.”*

Here then we find an inroad made upon the rule that Con-
gress cannot regulate intrastate commerce, to the effect
that it may do so when that appears reasonably necessary
to prevent persons or localities engaged in interstate
commerce from being unduly discriminated against in favor
of those engaged in intrastate commerce. This same
doctrine was applied to express rates in American Express
Company v. Caldwell.> 1n the next year, however, an order
of the federal commission was held not to abrogate state
rates because it was not clear from its terms what practices
were discriminatory towards interstate commerce and were
therefore to be corrected. The court said that an order
of the commission *should not be given precedence over
a state rate statute otherwise valid unless, and except so far
as, it conforms to a high standard of certainty.”3

The Transportation Act,* passed at the termination of the
World War, when the federal control of railroads was
brought to an end, added to the Interstate Commerce Act
a new section, 15a, directing the commission, in the exercise
of its power to prescribe reasonable rates, to fix them so that
carriers as a whole shall earn an aggregate annual income
equal to a fair ‘return upon the aggregate value of their

* Houston, E. & W. T. Ry. Co. 9. United States (1914) 234 U. S.
342, 351, 353, 354, 355

*(1917) 244 U. S. 617.

3 Ilinois Cent. R. R. Co. ». Public Util. Com. (1918) 235 U. S. 493, 510,

4 Act of Feb. 28, 1920, 41 Stat. 456.
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property used in transportation. It also added to section
13 of the Comimerce Act by providing that, when in an
investigation any rates or regulations authorized by any

¢ State are brought in question, the State shall be notified,
and that a joint hearing by the federal commission and
state authorities may be had. It then proceeds:

‘“ Whenever in any such investigation the Commission,
after full hearing, finds that any such rate, fare, charge,
classification, regulation, or practice causes any undue
or unreasonable advantage, preference, or prejudice as
between persons or localities in intrastate commerce on
the one hand and interstate or foreign commerce on the
other hand, or any undue, unreasonable, or unjust dis-
crimination against interstate or foreign commerce, which
is hereby forbidden and declared to be untawful, it shall
prescribe the rate, fare, or charge, or the maximum or
minimum, or maximum and minimum, thereafter to be
charged, and the classification, regulation, or practice
thereafter to be observed, in such manner as, in its judg--
ment, will remove such advantage, preference, prejudice,
or.discrimination. Such rates, fares, charges, classifica-
Hons, regulations, and practices shall be observed while in
effect by the carriers parties to such proceeding affected
thereby, the law of any State or the decigion or order of
any state authority to the contrary not#fithstanding.”

To put this act into effect an order was made by the federal
commission making very substantial increases in both
passenger and freight rates. Railroads in New York sought
to inicrease their intrastate as well as their interstate rates
in accordance with this order. The state commission re-
‘fused to allow them to do so with regard to passenger rates
without their showing that the New York statutory rates
were unreasonably low. The Interstate Commerce Com-
“mission thereafter upon investigation decided that the intra-
state rates were unduly preferential, and ordered them to be
increased to conform to those set for interstate commerce.
The state commission~was then enjoined by‘the Federal
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District Court from interfering with the execution ot this
order.” The case has been appealed to the Supreme Court.

There would, in the first place, seem to be serious doubt
as to whether Congress had any intention to do more than
incorporate into the Commerce Act, by its amendment to
section 13, the law of the Shreveport Case, discussed just
above, or whether it had any intention by the new section,
15a, to do more than authorize the federal commission
to fix interstate rates so that they would bear their
share of the aggregate return on the aggregate capital. It
would seem that authority to fix all intrastate rates, thus
ousting state authorities from this important field of regu-
lation, should not be held to be given to the Interstate
Commerce Commission except by congressional enactment
which is explicit and unequivocal, and that the federal
commission in making the order under consideration acted
under no such explicit grant.?

The more fundamental question, however, is as to
whether Congress may, directly or through the instrumen-
tality of the Interstate Commerce Commission, regulate all
intrastate railroad rates of interstate carriers. Un-
doubtedly the recognition and exercise of such a power
would be convenient both for the federal commission and for
the railroads, since it would do away with the necessity of
separating cost, capital and earnings of interstate and
intrastate carriage. But this clearly is not a sufficient
reason for assumption by Congress of power over commerce
wholly intrastate. The Supreme Court has repeatedly held
in rate cases that interstate and intrastate business are
separable,? and bas held that for the purpose of taxation
gross receipts from the two can be separated.* In the
Shreveport Case it was held that under its power to protect

1 Lehigh Val. R. Cd. #. Public Serv. Com. (1921) 272 Fed. 758.

s See the very careful note on this question in 6 Cornell L. Quar. 412.

3 Smyth 5. Ames (1898) 169 U. 8. 466; Missouri Rate Case (1913) 230
U.S. 474; Allenv. St. Louis I. M. & S. Ry. (1913) 230 U. S. 553; Wood ».
Vandalia R. R. (1913) 231 U. S. 1.

4 Lehigh Valley R. R. v. Pennsylvania (1892) 145 U. S. 192; United
States Exp. Co. v. Minnesota (1912) 223 U. 8. 335.
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interstate commerce the federal government through the
Interstate Commerce Commission may abrogate intrastate
rates, when the shipments under them are competitive with
interstate shipments, to the disadvantage of the latter.
But, of course, there is in many railroad systems a large
volume of intrastate carriage which bears no competitive
relation to the carriage of goods or persons in interstate
commeree, and which, therefore, cannot be regulated by the
federal government on that ground. This was the case
with a very considerable part of the New York rates affected
by the ruling of the Interstate Commerce Commission under
the Transportation Act spoken of above, but the right of the
commission to fix all intrastate rates was upheld by the
District Court on the ground that the lower scale of state
rates would put an undue burden on interstate commerce
as a whole, by compelling it to meet the deficit in the
aggregate fair return on the aggregate capital occasioned
by the lower state rates. But this result does not seem
necessarily to follow. If we grant that the state rates in
any case are unreasonably low because lower than the fed-
eral rates, that does not require the federal government to
make its rates high enough to make up the deficit—it is
bound only to allow a fair return on the capital used in
doing interstate business, while the constitytionality of the
state rates is determined by their relatién to the capital
used in doing the intrastate 'business. If the intrastate
rates are so low as not to allow a fair return on that capital
their enforcement may be enjoined and reasonably remuner-
ative rates substituted for them. This remedy would seem
to be adequate for the protection of interstate railroads in
the matter of intrastate rates, though not so convenient as
would be the settlement of the whole matter of rates, inter-
state and intrastate, by one tribunal. The Constitutional
Convention refused to incorporate in the fundamentallaw a
grant to Congress of the sole and exclusive power over
commerce,* but instead provided for the exercise by it only

1 See the suggestions which were before the Committee of Detail,
Farrand, The Records of the Federal Convention, vol. ii, pp. 135, 143.

-
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of the power to regulate commerce among the States and
with foreign nations. Then the Tenth Amendment de-
clared that the powers not granted had been reserved to
the States or to the people. The result has been that
through a long series of cases it has been held, with the
exception established in the Skreveport Case, that intrastate
commerce is under the sole control of the States. If the re-
cent ruling of the Interstate Commerce Commission isupheld
it will constitute a most striking example of the absorption
of important state police powers by the federal government,
and will mark a step in the decline of state sovereignty.*

Another example of incidental control by Congress of
intrastate commerce, as a result of its plenary power over
interstate commerce, is found in the Safety Appliance Acts.?
These acts by their terms apply to all cars and locomotives
on any railroad engaged in interstate commerce, whether at
the time the particular cars or locomotives are being so used
or not. The Supreme Court upheld the legislation, saying
that it was constitutional,

.

“not because Congress possesses any power to regulate
intrastate commerce as such, but because its power fo
regulate interstate commerce is plenary and competently
may be exerted to secure the safety of the persons and
property transported therein and of those who are
employed in such transportation, no matter what may be
the source of the dangers which threaten it. That is to
say, it is no objection to such an exertion of this power
that the dangers intended to be avoided arise, in whole
or in part, out of matters connected with intrastate
commerce.”’3 '

The first Employers’ Liability Act passed by Congress
was held unconstitutional because it applied to employees

* Seethenote in 6 Cornell L.Quart., 412, already referred to, for a dis-
cussion of the constitutional question here involved.

3 Act of March 2, 1893, 27 Stat. 531; act of March 2, 1903, 32 Stat.
943; act of April 14, 1910, 36 Stat. 298; act of May 30, 1908, 35 Stat.
476;actof Feb. 17, 1911, 36 Stat. 913; act of March 4, 1915, 38 Stat. 1192,

3 Southern Ry. Co. . United States (1911) 222 U. S. 20, 27.

16
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engaged in intrastate as well as to those engaged in inter-
state commerce.® Shortly afterwards a second act was
passed with the purpose of meeting this difficulty, which
covered liability only to employees engaged in interstate
commerce. It was objected, however, that the injury
covered by the act might be occasioned by a fellow employee
who was engaged solely in intrastate commerce. The court
held that this did not make the statute unconstitutional,
since the effect upon interstate commerce would be the same
whether one engaged therein were injured by a fellow
employee engaged in interstate commerce or in _commerce
which was wholly intrastate.?

§94. State Police. Legislaiion Affecting Intersiate Com-
merce.3 The police power—that is, the power to legislate
for the protection of the safety, health, morals, good order,
and general welfare of the community—is reserved to the
States. On the other hand, to Congress is confided the
power “to regulate commerce with foreign nations and
among the several States.” The question is, how far may
police regulation which affects interstate commerce go con-
stitutionally? In Gibbons v. Ogden,S which is so often the
starting point in the discussion of any question under the
commerce clause, the point in controversy was whether the
State of New York could by the grant of an exclusive
privilege of navigation to Livingston agl Fulton of the
waters within the State, exclude therefrom those engaged in
interstate navigation licensed by the federa] government.
It was contended that the grant to the national government
of the power to regulate interstate commerce did not exclude
the States from the exercise of a concurrent power over the

t Employers’ Liability Cases (1907) 207 U. S. 463.

2 Second Employers’ Liability Cases (1912) 223 U. S. 1. See also sec.
91; Although, perhaps, the logical place for the full treatment of this
subject would be in connection with the States’ police power (see sec.
269), for the sake of completeness in the treatment of interstate com-
merce it seems preferable to put it here.

4 See the full discussion of the police power in Chap. 32.

5(1824) 9 Wheaton 1.
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same subject within their own borders. The decision was
that Congress having legislated in a field in which power was
expressly granted to it by the Constitution, its legislation
must prevail over any state laws in conflict with it. It was
not expressly decided whether, in the absence of conflicting
federal legislation, the States might legislate within the
whole field of interstate commerce, but it is strongly inti-
mated that the power of the States to affect interstate com-
merce is only incidental to the police power which vests in it
for the protection of its citizens.

During the years which immediately followed the decision
in Gibbons v. Ogden we find in the decisions and opinions
rendered by the Supreme Court some support for the doc-
trine of a concurrent authority in the States to legislate in
the field of interstate commerce, as long as there is no con-
flicting federal legislation, though we find also the enunci-
ation of the view that the States can legislate only in such a
way as to affect interstate commerce when their legislation
has to do with matters which are strictly local in character,
and are in the nature of police regulations.” The next
case which really helps to clear up the confusion in this field
is that of Cooley v. Port Wardens.? The question in the case
was as to the validity of legislation of the State of Penn-
sylvania with regard to pilotage in the port of Philadelphia.
It was held by the majority of the Supreme Court that in
so far as this statute applied to vessels engaged in foreign or
interstate commerce it was a regulation of such commerce.
The question then was whether as such regulation it was
valid. The court points out that the power over interstate
and foreign commerce granted by the Constitution is not
declared by that instrument to be exclusive. It is argued,
then, that if it is exclusive it must be because the subjects
of that power are of such a nature as to require exclusive
legislation by Congress.

* Compare the opinions in Wilson 9. Blackbird Creek Co. (1829) 2
Peters 245; New York v. Miln (1837) 11 Peters 102; The License Cases
(1847) 5 Howard 504; The Passenger Cases (1849) 7 Howard 283.

 (18s1) 12 Howard 299.
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““Now the power to regulate commerce embraces a vast
field, containing not only many, but exceedingly various
subjects, quite unlike in their nature; some imperatively
demanding a single uniform rule, operating equally on the
commerce of the United States in every port; and some,
like the subject now in question, as imperatively demand-
ing that diversity, which alone can meet the local necessi-
ties of navigation. [Either actually to affirm or deny that
the nature of this power requires exclusive legislation by
Congress, is to lose sight of the nature of the subjects of
this power, and to assert concerning all of them, what is
really applicable only to a part. Whatever subjects of
this power are in their nature national, or admit only of
one uniform system, or plan of regulation, may justly
be said to be of such a nature as to require exclusive
legislation by Congress. That this cannot be affirmed of
laws for the regulation of pilots is plain.”*

The court, therefore, held that the state regulation of pilot-
age was valid. Justice McLean dissented on the ground
that the States have no power to legislate as to interstate or
foreign commerce. Justice Daniel concurred in the judg-
ment of the court, but upon the ground that the state law
was not a regulation of commerce, although it might inciden-
tally affect commerce, but was in fact mgrely an exercise
of the power reserved to each State foﬁff:e protection of
the safety of its citizens. This case at least disposes of
the contention that the States have a general concurrent
power with Congress to legislate in the field of interstate and
foreign commerce, subject only to the limitation that in
case of conflict of legislation that of Congress shall prevail.
The doctrine enunciated in the majority opinion in Cooley
9. Port Wardens, that the States have concurrent authority
over interstate commerce in cases where diversity of treat-
ment to meet different local conditions is desirable, has been
-often repeated.? On the other hand in a large number of

1 Cooley 9. Port Wardens (1851) 12 Howard 299, 319.
1 See, for instance, Bowman . Railroad Co. (1888) 125 U. S. 465, 507;
Covington, etc., Bridge Co. v. Kentucky (1894) 154 U. S. 204, 211.

-
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cases, and particularly in those of more recent date, the
Supreme Court has recognized that the States in the exer-
cises of their police power for the protection of their citizens,
may incidentally, and sometimes quite directly, affect inter-
state commerce, and has declared that this is not an un-
constitutional invasion of the field of congressional legi§-
lation, as long as the state action constitutes a bona fide
exercise of the police power, and does not unduly burden
interstate commerce, and is not in conflict with any existing
federal legislation.” It would seem that this principle
would include all those cases which have been held to fall
within the doctrine framed in the Port Wardens case, and
that it states the basis of state action more satisfactorily.
It is not surprising, therefore, that we hear less and less of
the States’ concurrent power over interstate commerce, and
more of the validity of state police regulations which
incidentally affect such commerce. In his opinion in The
Minnesota Rate Cases,? which contains the most elaborate
judicial review of this subject, Justice Hughes says:

‘It has repeatedly been declared by this court that as
to those subjects which require a general system or uni-
formity of regulation the power of Congress is exclusive.
In other matters, admitting of diversity of treatment
according to the special requirements of local conditions,
the States may act within their respective jurisdictions
until Congress sees fit to act; and when Congress does act,
the exercise of its authority overrides all conflicting
legislation. . . . The principle which determines this
classification underlies the doctrine that the States can-
not under any guise impose direct burdens upon inter-
state commerce. For this is but to hold that the States

3 Typical cases among many are Escanaba Co. v. Chicago (1882) 107
U. S. 678, 683; Morgans S, S. Co. v. Louisiana (1886) 118 U. 8. 455;
Reid v. Colorado (1902) 187 U. S. 137, 151; Manigault v. Springs (1905)
199 U. S. 473; Second Employers’ Liability Cases (1912) 223 U. S. 1, 54;
Savage 0. Jones (1912) 225 U. S. 501, 524, Gulf, C. & St. F. Ry. Co. ».
Texas (1918) 246 U, S. 58.

* (1913) 230 U. S. 352, 399, 400, 4<2.
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are not permitted diredtly to regulate or restrain that
which from its nature should be under the control of the
one authority and be free from restriction save as it is
governed in the manner that the national legislature
constitutionally ordains. . . . But within these limi-
¥ tations there necessarily remains to the States, until
Congress acts, a wide range for the permissible exercise
of power appropriate to their territorial jurisdiction
although interstate commerce may be affected.”

In the first place a State may not prohibit the shipment
into or out of its borders of goods which are the legitimate
subject of commerce.? The only goods which it may
_absolutely exclude are those which from their condition are
not fit for any use, such, for instance, as cattle afflicted with
some virulent disease, or decayed food stuffs,? or those
which have been divested of their interstate character by
act of Congress.? Somewhat similar in principle are the
cases which hold that a State may prohibit the exportation
of game* or of water from its streams and lakes.5 In both
cases the state legislation deals with property which in its.
natural state is not the subject of private ownership but
belongs to the community as a whole, and the Supreme
Court has held that the State, in allowing its appropriation,
may deny to it the character of subject magter of interstate
commerce. A State may not exclude €rom its borders
natural persons or corporatjons desiring to do an interstate
business.® When the States first began to regulate rail-

1 Bowman #. Chicago, etc., Ry. Co. (1888) 125 U. S. 465; West u.
Kansas Nat. Gas Co. (1911) 221 U. S. 229.

2 Bowman 9. Chicago, etc., Ry. Co. (1888) 125 U. S. 465, 489; Com-
pagnie Frangaise v. Board of Health (1902) 186 U. S. 380, 381. Similarly
a State may prevent fruit too green to be used from being shipped out
of the State. Sligh ». Kirkwood (1915) 237 U. S. 52.

3 See sec. 92.

4 Geer ». Connecticut (1896) 161 U. S. 519.

s Hudson County W. Co. ». McCarter (1908) 209 U. S. 349.

6 Pembina Mining Co. v. Pennsylvania (1888) 125 U. 8. 181; Hooper v.
California (1895) 155 U. S 648; International Text Book Co. ». Pigg
(1910) 217 U. S. 91. Natural persons could demand admission also
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road rates the Supreme Court held that they could regulate
the rates for interstate as well as for intrastate shipments
in the absence of legislation on the subject by Congress.*
Ten years later, however, when the court took the matter
under serious consideration, it repudiated its former view as
having been ill-considered, and held that the exercise of such
aright by the States would have so serious and demoralizing
an effect upon interstate commerce as to be entirely unjusti-
fiable.? State provision against race discrimination on
interstate conveyances has been held to be an undue inter-
ference with interstate commerce.3 It has been held that
state legislation requiring railroads to deliver cars from
another State to consignees on private sidings beyond the
line of the railroad casts an undue and invalid burdenupon
interstate commerce,* and the same was held with regard
to a state statute compelling the distribution of cars in
such a way as to make the railroad incur heavy penalties
in its interstate business.$

On the other hand it has been held that, until Congress
acts in such matters, a State may regulate pilotage, and
provide for the improvement of harbors and waterways,
though they are interstate highways, and make quarantine
regulations, and regulations for the inspection of goods to
prevent fraud and imposition. Also, in the absence of
federal legislation, interstate carriers may be held liable
for misfeasances and nonfeasances according to the law of
the State where the act or omission occurred, and their
liability to employees, as well as their liability for death and

under the privileges and immunities clause of the Constitution, see secs.
204 and 205, whether desiring to do interstate business or not.

1 Peik 9. Chicago, etc., Ry. Co. (1876) 94 U.S. 164.

3 Wabash, etc., Ry. Co. ». lllinois (1886) 118 U.S. 557. In Pennsyl-
vania Gas Co. 9. Public Serv. Com. (1920) 252 U. S. 23, regulation of
rates by the State for natural gas piped from Pennsylvania and furnished
to consumers in New York was upheld, in the absence of congressional
regulation.

s Hall . DeCuir (1877) 95 U. S. 485.

4 McNeill ». Southern Ry. Co. (1906) 202 U. S. 543.

sSt. Louis & S W. Ry Co. 0. Arkansas (1910) 217 U. S. 136.
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for the injury to or loss of property may be covered by state
law. The States may also compel the examination of
engineers, may require the heating of interstate trains and
the proper guarding of crossings and the like, and may pro-
hibit the running of freight trains on Sunday.® The State
may further compel the stopping of interstate trains at
points within the State in order to procure for its citizens
reasonably adequate transportation facilities,® but when
such legislation goes ‘beyond this point it constitutes an
unreasonable burden upon interstate commerce and is
invalid.* When, however, Congress legislates on any of
these matters state legislation is annulled insofar as it is in
conflict with the federal statutes.*

§95. State Taxation Affecting Interstate Commerce.S We
have already considered what constitutes commerce, and
when interstate commerce commences and ends.® Itisnow
thoroughly established that a State may not put a direct
burden upon interstate or foreign commerce through taxa-
tion. It may not, therefore, tax goods or persons while in the
course of transportation in such commerce. Nor may it put
a tax upon the agencies of interstate or foreign commerce,
nor upon the receipts from interstate commerce as such, nor
upon the act of carrying it on, nor upon the right to carry
iton.? But property which is within the pdrders of a State

* Minnesota Rate Cases (1913) 230 U. S. 352, 402 to 411. All the
cases are so fully collected in this decision that it seems unnecessary to
set them out here individually.

2 Gulf, C. & S. F. Ry. Co. v. Texas (1918) 246 U. S. 58.

3 Missouri, K. & T. Ry. Co. v. Texas (1918) 245 U. S. 484.

4Chicago, R. I, etc., Ry. ». Hardwick Elevator Co. (1913) 226 U. S,
426 (distribution of cars); Cooley v. Port Wardens (1851) 12 Howard
299 (quarantine); Reid ». Coloiado (1902) 187 U. S. 137, 146 (quaran~
tine and inspection of live-stock); Second Employers’ Liability Cases
(1912) 223 U. S. 1, 51, §3.

s Although, perhaps, the logical place for the fullest treatment of this
subject would be in connection with the States’ taxing power (see secs.
253 and 454), for the sake of completeness in the treatment of interstate
commerce it seems pieferable to put it here.

§See secs. 86 and 87.

*Brown v. Maryland (1827) 12 Wheaton 419; Western Un. Tel. Co. ».
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is no less a proper subject of taxation because it previously
moved in interstate commerce, if at the time it is taxed it is
no longer a part of such commerce.* There is, however, this
hmitation upon the last stated proposition, namely, that a
State may not levy a tax which discriminates against goods
which have been introduced from other States or from for-
eign countries, though these goods are no longer a part of
interstate commerce, for such discriminatory action would
tend to impede interstate and foreign commerce.* It does
not create a constitutional objection to a state tax on prop-
erty within its borders that the property in question is used
in doing an interstate business. Such property receives the
same protection as all other property within the State and it
1s just that it should bear an equal burden. This, it is well
established, does not cast any direct or any undue burden
upon interstate commerce.? Such a tax may be upon
intangible as well as upon tangible property, and, as we see
elsewhere, where a person or company is doing business in
several States, the value of the intangible property is
apportionable among the States according to the so-called
llnnit mle‘li.

State taxes on gross receipts, when applied to corpor-
ations or persons doing an interstate as well as an intrastate
business, have caused the Supreme Court of the United
States a good deal of trouble. In State Tax os Raslway

Texas (1881) 105 U. S. 460; People ». Compagnie Générale Transatlan-
tique (1882) 107 C. S 59; Robbins ». Shelby County Taxing Dist. (1887)
120 U. S 489; Leloap ». Mobile (1888) 127 U. S. 640, 648, and cases
cited {overruling Osborne 2. Mobile (1872) 16 Wallace 479); Brennan ».
Titusvile (1894) 153 U. S. 289; Adams Exp. Co. . Ohio (1897) 165
T. S 194, 234 and 235, and cases cited; Kelley ». Rboades (1903) 188
T. S 1; Intermational Text Book Co. r. Pigg (1910) 217 U. S. 91.

tWoodruff ». Parham (1868) 8 Wallace 123; Brown v. Houston
(1885) 114 U. S. 622; American Steel Co. v. Speed (1904) 192 U. S. 500.

* Webber ». Virginia (1880) 103 0. S. 344; and Damnell & Son ». Mem-
phis (1908) 208 U. S 113, in which latter case the subject is fully re-
viewed by Chuef Justice White

2 Postal Tel. C. Co. ». Adams (18935) 155 U. S. 688, 696; Adams Exp.
Co. ». Ctio (1897) 165 U. S 194, 220,

4 See sec. 252.
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Gross Receipls® it was held that such a tax is not a tax on
interstate transportation, but is a tax upon a fund which
has become the property of the company mingled with its
other property, and which has thus lost its character as
freight earned. It is also suggested that the tax may be
considered as one upon the franchises exercised by grant of
the taxing State as long as the tax is not greater than would
be justifiable as a franchise tax. The suggestion is, how-
ever, thrown in rather as an afterthought. Three justices
dissented on the ground that the tax was in effect a tax
upon the privilege of transporting goods through the State.
In Philadelphia Steamship Company v. Pennsylvania® the
court had presented to it the case of a tax upon the gross
receipts of a steamship company which did only interstate
and foreign business. In this case the reasoning and con-
clusion of the court in the preceding case, with regard to the
tax as a tax upon gross receipts, were repudiated. "It was
held that the earlier case could not be sustained upon that
ground—that a tax upon gross receipts is substantially a
tax upon the act of doing the business by which the receipts
were earned, and so, as far as the receipts come from inter-
state commerce, is a tax upon such commerce, and is there-
fore unconstitutional. The court was this time unanimous.
Between the dates of the last case and this )ﬂe personnel of
the court had changed except for three members, two of
whom had dissented in the previous case. The third one,
who wrote the opinion in the instant case, apparently con-
curred with the majority in the earlier decision. It was
suggested that the former decision might perhaps be upheld
on the ground that the tax there was on the franchises
granted to the domestic corporation. In Maine v. Grand
Trunk Railway Company Sthe court had beforeit an excisetax
on the privilege of exercising franchises granted by the
State, measured by gross receipts per mile multiplied by the
number of miles of railroad in the State. The majority of
the court held the tax valid as not being a tax on gross
t (1872) 15 Wallace 284.
2 (1887) 122 U, S. 326. 3 (1891) 142 U. 8. 217.
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receipls but on the franchises,and so distinguishable from the
tax in the preceding case. Four justices dissented, holding
this was in effect taxation of gross receipts, and so tazation
of interstate commerce, as decided inthe preceding case. In
Galveston, Harrisburg, eic., Ratlway Company v. Texds* the tax
under consideration was levied upon a railway doing intra-
state and interstate business ‘‘equal to one per cent.” of its
gross receipts. ® The majority of the court held the tax
unconstitutional as a tax on interstate commerce on the
authority and reasoning of the Philadelphia Steamship case,
which was declared to be “unshaken.” The Maine case
it was held by the majority might be distinguished as in fact
involving a tax on the company’s right of way, and so a
property tax—the determination of the validity of a tax
depending upon its real nature and not upon the name
attached to it. Four justices dissented on the ground that
the decision of the state court that this was an occupation
tax should have been accepted, and the tax sustained as
such, not being when so viewed a tax on interstate commerce.
In Crew Levick Company v. Pennsylvania® the court unani-
mously held invalid as a tax upon interstate commerce a tax
of one-half mill ‘““on each dollar of the whole volume, gross,
of business transacted annually.” A large part of the sales
of the company affected were made abroad. A tax was up-
held in United States Express Company v. Minnesota® which
was levied upon a company doing interstate business,
measured by gross receipts, which was in lieu of all other
property taxes, the court holding that such a tax is in effect
a property tax. The Maine case was cited as authority for
this decision. The same conclusion was reached in Cudahy
Packing Company v. Minnesota* with the qualification that
the tax must not be in excess of what would be a legitimate
tax upon the company’s property.

1 (1908) 210 U. S. 217.

2 (1917) 245 U. S. 292. This would seem in effect to overrule Ficklin
v. Shelby County Taxing Dist. (1892) 145 U. S. 1, although not expressly
doing so.

3 (1912) 223 U. S. 335. 4 (1918) 246 U. S. 450.
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From these cases it seems apparent that a tax upon gross
receipts as such of a person or corporation doing in whole
or part an interstate business is a tax uponinterstate com-
merce and unconstitutional, but that a tax levied in lieu of
other proberty taxes measured by gross receipts is to be
viewed as a property tax and legal, if not more than could
legitimately be levied upon the property, within the State, of
the person or corporation affected. A tax &annot be levied
upon the privilege of doing an interstate business in a State,*
but since a tax may legitimately be levied upon franchises
granted by the State, it would seem that a tax which is bona
fide levied upon such franchises, and not in excess of what
a tax upon such privileges may legitimately be, though
measured by gross receipts, is to be viewed as a franchise
_ tax, and held constitutional.? In one of the cases already

discussed it was suggested by way of dictum that a State
might tax the net income of a corporation, part of whose busi-
ness is interstate.® This was directly determined in a case
decided in 1918.4 The court pointed out that it is the net
income out of which all taxes are normally paid, and held
that to tax the net income as such, though part of it is
derived from interstate commerce, is not a direct burden
upon interstate commerce, and is, therefore, not un-
constitutional.

A tax upon the total capital stock of a foxégn corporation
doing an interstate business and having property in other
States is unconstitutional both as putting an undue and

" tPhiladelphia S. S. Co. . Pennsylvania (1887) 122 U. S. 326, 342;
Western Un, Tel. Co. v. Kansas (1910) 216 U. S. 1. But the fact thata
tax is called a privilege tax is not sufficient. When such a tax was levied
upon a telegraph company according to the length of its lines in the
State, in lieu of all other taxes, and was not unreasonable in amount it
was viewed as a property tax and upheld. Postal Teleg. Cable Co. v.
Adams (1895) 155 U. S. 688.

2 A State may levy upon a foreign corporation an excise tax upon the
privilege of doing an intrastate business in the State. Baltic Mining Co.
v. Massachusetts (1913) 231 U. S. 68. As to the due process and equal
protection clauses in this connection see secs. 254 and 276.

3 State Tax on Railway Gross Receipts (1872) 15 Wallace 284, 296.

¢ United States Glue Co. v. Town of Oak Creek (1918) 247 U. S. 321.
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direct burden upon interstate commerce, and also as being
without due process because taxing property outside of the
State.* But a tax upon a domestic corporation, levied upon
its franchise to be a corporation, measured by its capital
stock, with a maximum of $2,500, was upheld in Kansas
City Ratlway v. Kansas.* The court said that a State may
levy a tax on guch 'a franchise, though the corporation is
doing an interstate business, and that interpreting and
applying such astatute as this it will look to the substance
and not to the words used. The court thought that the tax
law before it was a bona fide tax on the franchise, and not
unreasonable in character, and held that the fact that refer-
ence was made to capital stock in determining its amount
within reasonable limits did not invalidate it. The court
has held similarly that a tax on a foreign corporation for the
privilege of doing intrastate business, measured by capital
stock, but not to exceed $2,000, is valid, on the same reason-
ing.? It seems that the validity of these taxes rests upon
the facts that they are not based wholly upon the capital
stock, but have a fixed and comparatively low maximum,
and that they appear to be entirely reasonable as taxes
upon the privileges involved.4

A tax upon interstate telegraph companies, taking the
form of a small charge per pole, was justified by the Supreme
Court, when the poles were placed in the streets of a muni-
cipality, largely as a sort of rental, which being reasonable
in amount was not an undue burden upon interstate com-
merce.5 In another case, however, where it appeared that
the poles were set on a railroad’s right of way, the court

* Looney v. Crane (1917) 245 U. S. 178; International Paper Co. v.
Massachusetts (1918) 246 U. S. 135, and cases cited.

2 (1916) 240 U. 8. 227.

3 Baltic Mining Co. v. Massachusetts (1913) 231 U. S. 68.

4In General Railway Signal Co. v. Virginia (1918) 246 U. S. 500,
where the tax was similar to the one in the last preceding case, except
that the maximum fixed by the statute was $5000, the court upheld the
enactment, but said: *It seems proper, however, to add that the case is
on the border line.”

$ Postal Telegraph Cable Co. v. Richmond (1919) 249 U. S, 252.
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still held the small charge constitutional as compensation for
governmental supervision and regulation.® Fees which are
charged to cover the cost of such inspection as is justified
underthe State’s police power, are constitutional, though they
are charfed against those engaged in interstate commerce,
if they do not substantially exceed the cost of inspection.?
But when they do substantially exceell such cost, and are
therefore obviously levied for the purpose of revenue, they
begome a tax upon interstate commerce, and so uncon-
stitutional.® In American Manufacturing Company v. St.
Louis* the court had to determine whether a tax was in fact
a tax upon the sales made in a business, which were part of
interstate commerce, or upon the manufacture of the goods
which were later sold. Tt determined that it was of the
latter character, and that the levy was, therefore,
constitutional.

* Mackay Tel. & Cable Co. v. Little Rock (1919) 250 U. S. 94.

3 Pure Oils Co. v. Minnesota (1918) 248 U. S. 158, and cases cited.
3 Standard Oil Co. v. Graves (1919) 249 U. S. 389, and cases cited.
4(1919) 250 U. S. 459. ‘



CHAPTER IX
WAR POWERS AND CONTROL OF MILITARY AFFAIRS

§96. War and Peace. The Constitution gives to Con-
gress the power “to declare war, grant letters of marque
and reprisal, and make rules concerning captures on land

-and water.”* On the other hand the same instrument ex-
pressly forbids the States to ““engage in war unless actually
invaded, or in such imminent danger as will not admit of
delay,” without the consent of Congress.? Thus it seems
clear that the exclusive power to declare war rests in the
national legislature. This declaration may take either the
form that a state of war shall exist or that it does exist.
In the case of our Civil War the Supreme Court recognized
the power of the President by proclamation to declare a
state of war to exist, where the internal strife had reached
in his opinion the proportions of a public conflict. The
soundness of this decision seems very doubtful, and Justice
Nelson dissented vigorously.® It has never been suggested
that he would have this power in the case of a conflict with
a foreign government. It is of course true, however, that
it is possible for the President, as a result of his control of
international affairs. to create a situation which will be
likely to lead to war, or as a result of which war may become
in fact inevitable.

The establishment of peace between two belligerents
generally results from a treaty binding upon both parties
and establishing their mutual rights and obligations. As
we have seen, the treaty-making power is vested in the

T Art. I, sec. 8, par. 11.

s Art. I, sec. 10, par. 3.
8 The Prize Cases (1862) 2 Black 635.

255



256 THE  AMERICAN CONSTITUTION § 96

President and the Senate acting together. Besides his
part in treaty-making the President as Commander-in-
Chief may play an important preliminary part in the estab-
lishment of peace through the armistice terms which he
lays dowh or to which he consents.® The Supreme Court
also recognized the right of the President, in the case of our
Civil War, to declare the existence of a state of peace.?
Such a right, however, would probably not be recognized in
the case of a war with a foreign power commenced by
congressional action. In such a case the state of war being
the result of law it would seem that that law could be taken
off the statute book only by some action having the force of
law.

After the World War the Treaty of Versailles with Ger-
many and Austria-Hungary was negotiated by representa-
tives of this country, and of those countries with which we
were associated, but this treaty the Senate refused to ratify.
Finally on July 2, 1921, was approved a joint resolution
adopted by Congress, declaring that the state of war, which
by previous joint resolutions had been declared to exist,
was now at an end. By the terms of this resolution there
were reserved to the United States all of the rights and privi-
leges to which they had become entitled under the terms of
the armistice, or by force of the Versailles ‘t;aty, or in any
way by reason of the participation by this country in the
war.? Some doubt has been expressed as to the constitu-
tional right of Congress to declare peace, in view of the
fact that the establishment of peace would be the proper
subject matter of a treaty. In support of this position it is
pointed out that in the Constitutional Convention it was
proposed to include among the powers of Congress the
power to ‘“make peace,” and that this motion was lost.4

1 See secs. 28 and 33. )

2 The Protector (1871) 12 Wallace 700.

3 Public Resolution, No. 8, 67th Congress.

4 Farrand, The Records of the Federal Convention, vol. ii, p. 319. By
the Articles of Confederation (art. IX) Congress had the sole power to

“ determine on peace and war, "’ except when a State wasinvaded orinva-
sion was so imminent as not to admit of delay until Congress could act.
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It is perhaps worth noting that when this action was taken
it was proposed to vest in the Senate alone the treaty mak-
ing power, and the apparent reason for not expressly giving
to Congress the power to make peace was that ‘‘it should be
more easy to get out of war, than into it.”’* It would seem
that since Congress has the express power to create or de-
clare a state of war by legislative action, it should be held
to have authority to repeal such action and thereby return
the country to a state of peace, in the absence of any ex-
press prohibition. Thefact that the establishment of peace
is a proper subject of the treaty power does not prove that
Congress is excluded from that field. Thereis a large field
with regard to international commerce in which the govern-
ment can act either by treaty or by congressional legislation.?
If this power of declaring peace is not recognized as residing
in Congress we might find it quite impossible in some
instances to get out of a technical state of war, as where the
President and two thirds of the Senate cannot agree on the
terms of a peace treaty, or where the opposing belligerent
and this country cannot so agree, or where the opposing
government has been destroyed.?

§907. Raising Military Forces. Congress is given author-
ity by the Constitution to raise money for “the common
defense,”* and

“to raise and support armies, but no appropriation of
money to that use shall be for a longer term than two
years; to provide and maintain a navy; to make rules for
the government and regulation of the land and naval
forces; to provide for calling forth the militia to execute
the laws of the Union, suppress insurrections, and repel
invasions; to provide for organizing, arming and disciplin-
ing the militia, and for governing such part of them as
may be employed in the service of the United States,

s Parrand, The Records of the Federal Convention, vol. ii, p. 319.
* See sec. 34
8 See the article by E. S. Corwin on “ The Power of Congress to De-
clare Peace,’” 18 Mich L. Rev., 669.
4 Art., I, sec. 8, par, 1.
17



258 THE AMERICAN CONSTITUTION * §g7

reserving to the States respectively the appointment of
the officers, and the authority of training the militia
according to the discipline prescribed by Congress; . . .
to make all laws which shall be necessary and proper for
carrying into execution the foregoing powers. . . ."'*

Under the Articles of Confederation Congress had power
to build and equip a navy, but had only power *“to agree
upon the number of land forces, and to make requisition
from each State for its quota.”? There was no doubt, how-
ever, that each State had power to demand military service
of its citizens, and at least nine of the original state con-
stitutions contained provisions to this effect.s This requisi-
tion system constituted one of the great weaknesses of the
national government during the period of the Revolution,
and on¢ which undoubtedly the framers of the Constitution
intended to remedy. For three quarters of a century after
the adoption of the Constitution the arinies of the United
States were raised by voluntary enlistment, although during
the War of 1812 Mr. Monroe, then Secretary of War in
President Madison's cabinet, suggested to Congress several
plans for compulsory military service.* In the Civil War
the policy of compulsory military service was in fact
adopted, and four drafts were made under it, producing a
force of about a quarter of a million men.# The constitu-
tionality of this legislation was raised in only one case in a
state court, and was there upheld.® Under the constitution
of the Confederate States, containing provisions on the war
power identical with those in the Constitution of the United
States, men were drafted into the military service, and this
action was repeatedly held constitutional.”

* Art. 1, sec. 8, pars. 12, 13,'14, 15, 16 and 18.

2 Art. IX.

3 See Selective Draft Law Cases (1918) 245 U. S. 366, 380.

4 Ibid., 385.

s Act of March 3, 1863, 12 Stat. 731; Historical Report, Enrollment
Branch, Provost Marshal General’s Bureau, March 17, 1866.

6§ Kneedler v. Lane (1863) 45 Pa. St. 238. .

7 Burroughs v. Peyton (1864) 16 Gratton 470; Jeffers v. Fair (1862)
33 Ga. 347; Daly ». Harris (1864) 33 Ga. (Supp.) 38, 54; Barber v. Irwin
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After the United States entered the World War Congress
passed the Compulsory Draft Law,* providing for compul-
sory service in the armies of the United States. The con-
stitutionality of this law was attacked in a number of cases,
which were dealt with together by the Supreme Court of the
United States under the title of Selective Draft Law Cases.?
The decision was unanimous and the opinion was written
by Chief Justice White. The court declared that under the
power “to declare war; . . . toraise and support armies,”
and “to make all laws which shall be necessary and proper
for carrying into execution the foregoing powers,” Congress
has power to compel military service, having in this respect
all of the power previously possessed by the individual
States; that this is the more clearly evident from the fact
that the Constitution forbids the States to maintain armies
or to engage in war except when invaded or in such imminent
danger as will not admit of delay.® Such service is not in-
voluntary servitude in any such sense as was intended by
those who framed and adopted the Thirteenth Amendment,
but is merely the enforcement of the duty of every citizen
to support his government. That this method of raising
an army is a proper method to be adopted by a sovereign
state in the exercise of its war powers is further evidenced
by the fact that it has been adopted by almost all of the
nations of the world.4 It was contended, however, that the
draft law was in conflict with the constitutional provision

(1864) 34 Ga. 27; Parker v. Kaughman (1865) 34 Ga. 136; Ex parte
Coupland (1862) 26 Tex. 386; Ex parte Hill (1863) 38 Ala. 429; In re
Emerson (1864) 39 Ala. 437; In re Pill (1864) 39 Ala. 459; Simmons v.
Miller (1864) 40 Miss, 19; Catlin v. Walton (1864) 60 N. Car. 333,
408.

* Act of May 18, 1917, 40 Stat. 76. See A. A, Gillette, * War Legisla-
tion for the Army, " 17 Mich. L. Rev., 127.

s (1918) 245 U. S. 366. '

3Art. I, sec. 10, par. 3. -

4 Selective Draft Law Cases (1918) 245 U. S. 366, 378, where the
legislation of the various countries is referred to. It is interesting to
note that the Second Amendment as proposed by Madison would have
excused from military service on the ground of religious scruples. See
sec. 131,
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which leaves the militia under the control of the States.
But the court said:

““There was left therefore under the sway of the States
undelegated the c¢ontrol of the militia to the extent that
such control was not taken away by the exercise by Con-
gress of its power to raise armies. This did not diminish
the military power or curb the full potentiality of the
right to exert it, but left an area of authority requiring to
be provided for (the militia area) unless and until by the
exertion of the military power of Congress that area had
been circumscribed or totally disappeared.”*

It rests in the discretion of Congress to use the militia as it
is empowered to do *‘to execute the laws of the Union, sup-
press insturrections, and repel invasions,” if it so desires, but
this does not in any way curb its power to raise an army by
conscription.

In a later case it was contended that it was unconstitu-
tional to compel persons to serve in the army overseas,
‘because the militia clause only gives Congress the power to
call out that body ‘‘to suppress insurrections, and repel
invasion.” The court, however, held that there is no such
limitation upon the power of the national government in
raising an army under its war powers.? Ifgorder to make
the services of the members of the militia available to the
nation for all purposes, the National Defense Act of 19163
provided for their taking an oath to, and promising obe-
dience to the orders of the federal government as well as to
the state governments, and for their being drafted. into
the federal service as individuals, not as organizations, at
the order of the President.4

1 Selective Draft Law Cases (1918), 245 U. S. 366, 383.

2 Cox 9. Wood (1918) 247 U. S. 3. .

.3 Act of June 3, 1916, secs. 70, 73, 111, 39 Stat. 166.
4 A State may not prohibit its citizens to possess and bear arms and so
" destroy the resources of the federal government for the protection of
- public security, but it may regulate the right to possess and bear arms

so long as it does not conflict with national legislation. Presser v. Illinois
(1886) 116 U. S. 252.



§o8 - WAR POWERS 261

The President as Commander-in-Chief of the army and
navy has entire authority to provide for the disposition of
military and naval forces of the United States, and to direct
all military campaigns.® But Congress has authority to
provide for the raising of military forces, to determine what
their equipment and discipline shall be, and to make appro-
priations for their maintenance. It is, therefore, clear that
the ultimate control of the military machine is in the legisla-
tive rather than the executive branch of the government.

§98. Courts-Martial and Martial Law. So-called martial
law, except in occupied territory of an enemy, is merely the
calling in of the aid of military forces by the executive, who
is charged with the enforcement of the law, with or without
special authorization by the legislature. Such declaration of
martial law does not suspend the civil law, though it may
interfere with the exercise of one’s ordinary rights. The
right to call out the military forces to maintain order and
enforce the law is simply part of the police power. Itisonly
justified when it reasonably appears necessary, and only
justifies such acts as reasonably appear necessary to meet
the exigency, including the arrest, or in extreme cases the
killing of those who create the disorder or oppose the
authorities. When the exigency is over the members of the
military forces are criminally and civilly liable for acts done
beyond the scope of reasonable necessity. When honestly
and reasonably coping with a situation of insurrection or
riot a member of the military forces cannot be made liable
for his acts, and persons reasonably arrested under such
circumstances will not, during the insurrection or riot, be
free by writ of habeas corpus.?

In the famous case of Ex parte Milligan3 the question
was whether in a State of the Union where the civil courts
were in full operation, and the federal government was un-
opposed, military trial could constitutionally be substituted
for civil trial, because the United States were at war with

* See sec. 28.
* Moyer ». Peabody (1909) 212 U. S. 78.
3 (1866) 4 Wallace 2.
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the Soutliern States. The Supreme court said: “ No usage.
of war could sanction a military trial there for any offence
whatever of a citizen in civil life, in nowise connected wit}
the military service. Congress could grant no such power.”
Courts-martial are not part of the judicial system pro-
vided for in the Judiciary Article® of the Constitution, but
they are courts of the United States created under the power
to govern the military forces, and by the terms of the Fifth
Amendment “ cases arising in the land or naval forces, or in-
the militia, when in actual service in time of war or public
danger” are excepted from the rule that criminal prosecu-
tions must be commenced by indictment, and this is held to
except such cases from the rule of the Sixth Amendment
that there must be a jury trial in criminal cases.? An appli-
cation for a writ of habeas corpus is the proper means by
which to test the jurisdiction of a military court.® “Un-
doubtedly courts-martial are tribunals of special and limited
jurisdiction whose judgments, so far as questions relating to
their jurisdiction are concerned, are always open to collat-

t Ex parie Milligan (1866) 4 Wallace 2, 121. 3 Art. TIL.

3 Dynes ». Hoover (1857) 20 Howard 65; Ex parte Reed (1879) 100
U. S. 13, 21; Kurtz v. Moffitt (1865) 115 U. S. 487, 500; Grafton v. United
States (1907) 206 U. S. 333; Kahn v. Anderson (1921) 255 U.S. 1, 8.

4That a writ of habeas corpus is not always ayf effective weapon
against military authorities is evidenced by Chief Justice Taney’s state-
ment in Ex parte Merryman (1861) Fed. Cas. No. 9,487, where an
attachment was issued but the officer was prevented by military force
from setving it: “I have exercised all the power which the Constitution
and laws confer upon me, but that power has been resisted by a force too
strong for me to overcome. It is possible that the officer* who has in-
curred this grave responsibility may have misunderstood his instruc-
tions, and exceeded the authority intended to be given him, I shall,
therefore, order all the proceedings in this case, with my opinion, to be
filed and recorded in the Circuit Court of the United States for the .
district of Maryland, and direct the clerk to transmit a copy, under seal, |
to the President of the United States. It will then remain for that high
officer, in fulfilment of his constitutional obligation to ‘take care that the
laws be faithfully executed,’ to determine what measures he will take to
cause the civil process of the United States to berespected and enforced.”
See also Ex parte Benedict (1862) Fed. Cas. No. 1,292; Ex parte Moores
(1870) 64 N. C. 8o2.
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eral attack.”* But judgments of military courts having
jurisdiction cannot be reviewed or set aside by civil tri-
bunals.?

The Articles of War? not only subject to trial by court-
martial persons actually in the military service, but others
as well. The ninety-fourth article confers upon courts-
martial jurisdiction to try officers and soldiers, after they
have severed their connection with the service, for certain
frauds against the government committed before their dis-
charge. A similar provision in the Articles for the Govern-
ment of the Navy has been upheld by a federal court,4 and
these provisions may probably be supported as dealing with
*““cases arising in the land and naval forces.”s The second
article subjects to military law administered by courts-
martial “all persons under sentence adjudged by courts-
martial.” This would include officers and men who upon
conviction had been dishonorably discharged as well as
civilians who had been tried by military courts, under the
provisions to be noted in a moment. Those persons who at
the time of their trial by court-martial were in military ser-
vice, though upon conviction dismissed from the service,
are viewed as still part of the military forces for purposes of
discipline, and it is held that they may, therefore, be sub-
jected to trial by a military court.® The provision in so far
as it applies to civilians under sentence adjudged by courts-
martial seems not to have been passed upon by the courts,
but it has been suggested that this provision can be sus-
tained on the ground that any offense committed in a prison

1 Givens 0. Zerbst (1921) 255 U. S. 11, 19.

* United States v. Pridgeon (1894) 153 U. S. 48; Johnson v. Sayre
(1895) 158 U. S. 109; Reaves v. Ainsworth (1911) 219 U. S. 296, 304.

3 U. S. Rev. Stat. secs. 1342 and 1343, as amended by act of Aug. 29,
1916, 39 Stat. 619. See also Articles for the Government of the Navy,
U. S. Rev. Stat. sec. 1624.

4« Ex parte Bogart (1873) 2 Sawyer 396; and see Ex parle Milligan
(1866) 4 Wallace, 2, 138.

s See E. M. Morgan, * Court-Martial Jurisdiction Over Non-Military
Persons under the Articles of War,"” ¢4 Minn. L. Rev., 79, 83.

¢ Carter v. McClaughry (1902) 183 U. S. 365, 383; Kahn ». Andersor
(1921) 255 U.S. 1, 7.
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under the jurisdiction of army authorities constitutes a
case arising in the land forces.*
The second article of war also subjects to military law
““all retainers to the camp and all persons accompanying or
serving with the armies of the United States without the
territorial jurisdiction of the United States, and in time of
war all such retainers and persons accompanying or serving
with the armies of the United States in the field, both within
and without the territorial jurisdiction of the United States,
though not otherwise subject to these articles.” Since the
constitutional guaranties do not apply outside of the terri-
torial limits of the United States,? there is clearly no con-
stitutional ground for attacking the first clause above
quoted, in so far as it applies to trial without the territorial
jurisdiction of the United States. Provisions for trial by
courts-martial of camp followers and those accompanying
the army were in force before the adopt1on of the Constitu-
tion, and have been in- force ever since, and were never
questioned until the late war. They have, however, come
before the federal courts recently and apparently are held
constitutional in their entirety.? Such provisions would
seem to be necessary for the maintenance of military disci-
pline, and would seem reasonably to come within the
clause as to ‘cases arising in the land and ngval forces.”

The eighty-first article of war declares that “whosoever
relieves the enemy with arms, ammunition, supplies, money,
or other thing, or knowingly harbors or protects or holds
‘eorrespondence with or gives intelligence to the enemy,
either directly or indirectly, shail suffer death, or such other
punishment as a court-martial or military commission may
direct.” And the eighty-second article declares that “any
person who in time of war shall be found lurking or acting as
a spy in or about any of the fortifications, posts, quarters, or
encampments of any of the armies of the United States, or

*E. M. Morgan, “Court-Martial Jurisdiction over Non-Military
Persons under the Articles of War,” ¢ Minn. L. Rev., 79, 87.

2 Ex parte Gerlach (1917) 247 Fed. 616; Ex parte Fall (1918) 251 Fed.
415; Ex parte Jochen (1919) 257 Fed. 200. 3 Ibid.
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elsewhere, shall be tried by a general court-martial or by a
military commission, and shall, on conviction thereof, suffer
death.” The acts punishable by the eighty-first article
constitute treason as defined in the Constitution,* and
treason is a crime which clearly comes within the guaranties
contained in that instrument with regard to indictment and .
trial by jury except “‘in cases arising in the land and naval
forces.” The words of the article do not confine its opera-
tion to cases involving members of the land and naval forces,
nor has it been given such narrow interpretation. As to
persons in the land and naval forces, and as to civilians
properly subject to military law under the second article as
discussed in the last preceding paragraph, the article seems
quite clearly constitutional, since such cases would arise in
the land and naval forces. It would seem -as clearly not
constitutional if attempted to be applied to all civilians
indiscriminately. It has, however, been contended that the
article may constitutionally be applied to “those civilians
whose offenses occur in the theatre of war, in the theatre of
operations, or in any place over which the military forces
have actual control and jurisdiction.”? This, at least, would
seem to go to the extreme limit of constitutionality. In so
far as the eighty-second article with regard to spies applies
to members of the army and navy it would seem to be con-
stitutional beyond question. As applied to a member of the
armed forces of the énemy it would seem constitutional, if
for no other reason, as a legitimate and recognized method of -
carrying on war between opposing forces. It would also
seem constitutional as applied to alien enemies, not members
of the opposing armed forces. They are not protected by
any constitutional guaranties,? and would, in such transac-
tions as are covered by the provisions of this article, be in

* “Treason against the United States shall consist only in levying
war against them, or in adhering to their enemies, giving them aid and
comfort.” Art, I1I, sec. 3, par. 1.

*E. M. Morgan, *“Court-Martial Jurisdiction over Non-Military
Persons under the Articles of War,”’ 4 Minn. L. Rev., 79, 107, and see

PP- 97 to 107.
3 De Lancy v. United States (1918) 249 Fed. 625.
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no different position from that of members of the opposing
army. But such acts if done by a citizen would constitute
treason, and what has been said as to citizens in connection
with article eighty-one would equally apply here. The lan-
guage of article eighty-two would cover acts done by citi-
zens anywhere within the United Sta.tes, and this clearly
goes too far.*

Members of military forces in enemy territory are amen-
able only to military tribunals,? but their acts when done
within the territory of the United States may subject them
to criminal liability by the laws of the States in which their
acts are done as well as to punishment under the articles of
war. The seventy-fourth article of war requires that whena
person, who is subject to military law, is accused of a crime
committed within the United States, punishable by the law
of the land, he shall be surrendered to the civil authorities
upon demand, ““except in time of war,” and except when he
is held by the military authorities to answer, or is awaiting
trial or the result of trial, or is undergoing sentence for an
offense under the articles of war. Article ninety-two pro-
vides that no person shall be tried by court-martial for
murder or rape committed within the United States “in
time of peace.” In time of peace, then, the civil tribunals
have the sole right to punish persons w}o are subject to
military law for murder and rape, and in all other cases, in
time of peace, military authorities must recognize the super-
ior right of the civil tribunals over such persons unless such
authorities have actually taken jurisdiction of such persons
for the purpose of trial and punishment. In Caldwell v.
Parker3 the question was raised whether in time of war the
military authorities have exclusive jurisdiction to try such
persons for criminal offenses. The court held that they have
not, and that a state court may, therefore, try a soldier in
time of war for a crime committed within the State. The

t See E. M. Morgan, *Court-Martial Jurisdiction over Non-Military
Persons under the Articles of War,” ¢4 Minn. L. Rev., 79, 107 to 116.

2 Coleman v. Tennessee (1878) 97 U. S. 509.

3 (1920) 252 U. S. 376.
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court even questioned whether the exceptions in articles
seventy-four and ninety-two with regard to time of war were
intended ‘““to do more than to recognize the right of the
military authorities in time of war, within the areas affected
by military operations or where martial law was controlling,
or where civil authority was either totally suspended or
obstructed, to deal with the crimes specified.”* This ques-
tion was left unsettled, but in Kahn v. Anderson® the right
of a military tribunal to try a person subject to military law
for murder in time of war was upheld, the court merely say-
ing that in the previous case * the question here raised was
expressly reserved from decision.” It is believed, however,
that the decision of a District Court that in time of war the
military tribunals have a right superior to that of the civil
tribunals to try members of the military forces, and that a
soldier under indictment in a state court should be taken
upon demand from the state authorities by writ of habeas
corpus and surrendered to the military authorities, is an
incorrect interpretation and application of the articles of
war. By a provision added to the articles of war in 1916 a
civil or criminal action commenced against an officer or
soldier in a state court on account of any act done under
color of his office or status, or in respect of which the claims
any authority under a law of the United States respecting
the military forces, or under the laws of war, may be removed
into and tried in a District Court of the United States in the
district where the proceedings are pending.3

§99. Unusual Powers in Time of War. Very extensive
and important powers may be exercised by the federal
government in time of war which it could not exercise in
time of peace, but this is not because in war time the Con-
stitution is suspended. *‘The war power of the United
States, like its other powers and like the police power of the

1Caldwell Parker (1920) 252 U. S. 376, 387.
*(1921) 255 U.S. 1,9. It was also held in this case that war had not
, come to an end by the signing of the armistice, there having been no
treaty or declaration of peace.
3 Art. 117,
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States, is subject to applicable constitutional limitations.”*
Yet the application of the constitutional guaranties may be
quite different in times of war and peace.? Under the war
power property rights may be affected in ways which would
not constitute due process in times of peace, but if such
legislation is ““necessary and proper for carrying into execu-
tion” the war power, it for that reason constitutes due pro-
cess in time of war. For example take the legislation by
which the national government took over entire control of
the railroads of the country,® and of the telegraph lines#;
also the legislation regulating the price of fuel,5 enforcing
nation-wide prohibition before the Eighteenth Amend-
ment® and providing for the commandeering of ships,? and
. of the output of factories.® But.in United States v. Cohen
Grocery Company® it was held that the Food Control Act,
by imposing fine or imprisonment upon any person making
“any unjust or unreasonable rate or charge in handling or
dealing in or with any necessary,” deprived persons of their
liberty or property without due process, contrary to the
Fifth Amendment, since the statute set up no ascertainable
standard of guilt. The right of the government to take over
the property belonging to alien enemies was thought to be
so clear that the Supreme Court stated the proposition as

1 Hamilton ». Kentucky Distilleries Co. (1919) 251 U. S. 146, 156.
And see Ex parie Milligan (1866) 4 Wallace 2; United States 9. Cohen
Grocery Co. (1921) 255 U. S. 81, 88. '

2See C. H. Hough, “Law in War Time—1917,” 31 Harv. L. Rev.,
692; E. Wambaugh, “War Emergency Legislation,” 30 Harv. L. Rev.,
663. )

3 Northern Pac. Ry. Co. v. North Dakota (1919) 250 U. S. 135. .In
peace time the war power has been relied on as one of the grounds for

" justifying the federal government in authorizing the construction of
national highways. Pacific R. R. Removal Cases (1885) 115 U. S. 15
Wilson v.'Shaw (1907) 204 U. S. 24, 33.

4 Dakota Cent. Tel. Co. v. South Dakota (1919) 250 U. S. 163.

5 United States v. Pennsylvania Cent. Coal Co. (1918) 256 Fed. 703.

6 Hamilton ». Kentucky Distilleries Co. (1919) 251 U. S. 146.

Y The Lake Monroe (1919) 250 U. S. 246.

t Moore & Tierney ». Roxford Knitting Co. (1918) 250 Fed. 276.

? (1921) 255 U. S. 81.
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one which needed no discussion.* A military officer may,
in cases where there is ‘‘immediate and impending’”’ danger,
destroy property to prevent its falling into the hands of the
enemy, or may take it for use in military operations, and
will not thereby become a trespasser. But if the officer
oversteps these bounds he becomes a trespasser and is
liable to the person injured.? When property is taken or
destroyed in order to meet such an immediate and impend-
ing danger there is a duty upon the government to make
compensation, 3 but whether this duty is one which can be
enforced before the Court of Claims, or must be met by
congressional action, depends upon the authority which has
been given to that court.# Injury to property, however, as
the result of operations in the field do not impose upon the
government a duty of compensation. When compensation
is made in such cases it is in the nature of a bounty rather
than the payment of an obligation.s

« If congressional legislation is reasonably related to the
successful prosecution of a war which is in progress, so that it
is ““necessary and proper for carrying into execution’ the
war power, under the liberal construction given to that
clause, it is no ground for condemnation that it covers a
field which is ordinarily within the police poweér of the
States, or even that the motive in passing it may have been
to improve moral conditions. Both of these objections
have, as we have seen, been made to legislation under the
commerce clause without success.” The Federal Control
Act® passed during the World War gave to the federal
government power to fix both interstate and intrastate
rates of railroads, and the Supreme Court of the United

* Central Trust Co. 9. Garvan (1921) 254 U. S. 554.

* Mitchell . Harmony (1851) 13 Howard 115.

8 Ibid.; United States v, Russell (1871) 13 Wallace 623; United States
v. Pacific R. R. (1887) 120 U. S. 227, 239.

4 United States v, Russell (1871) 13 Wallace 623.

8 United States v. Pacific R. R. (1887) 120 U. S, 227.

§ See sec. 59.

? See sec. 91.

8 Act of March 21, 1918, 40 Stat. 451.
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States in dealing with the statute assumed without argu-
ment that this was a legitimate exercise of the war power.
In fact those attacking the federal regulation of intrastate
rates did not claim that such regulation would be uncon-
stitutional, but assérted that an intention to take from the
States the power to regulate intrastate rates was not evident
from the language of the statute. The court, however, held
otherwise.” In upholding the War-Time Prohibition Act,*
passed during the World War and before the Eighteenth
Amendment was -adopted, the Supreme Court saids:

“That the United States lacks the police power, and
that this was reserved to the States by the Tenth Amend-
ment, is true. But it is none the less true that when the
United States exerts any of the powers conferred upon it
by the Constitution, no valid objection can be based upon
the fact that such exercise may be attended by the same
incidents which attend the exercise by a State of its
police power, or that it may tend to accomplish a similar

purpose.”

On the same principle it was held constitutional for Con-
gress to authorize the Secretary of War to make regulations
to prevent the establishment of disorderly houses within
such distance of camps as he should think geedful.4

We deal more fully in a later chapter wifh the guaranty of
freedom of speech and of the press contained in the First
Amendment.$s

One of the most inffportant bulwarks of liberty is the writ
of habeas corpus and this is expressly preserved by the Con-
stitution, which declares that “the privilege of the writ of
habeas corpus shall not be suspended.” But there is im-
mediately added the proviso, ‘“‘unless when in cases of rebel-

t Northern Pac. Ry. Co. ». North Dakota (1919) 250 U. S. 135.

2 Act of Nov. 21, 1918, 40 Stat. 1046.

s Hamilton ». Kentucky Distilleries Co. (1919) 251 U. S. 146, 156.

4 United States v. Casey (1918) 247 Fed. 362; Pappens v. United
States (1918) 252 Fed. 55; McKinley v. United States (1919) 249 U. S.
39; Chap. 13.
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lion or invasion the public safety may require it.””* This
provision being contained in the article dealing with the
national legislature, it is reasonable to presume that the
right to suspend the use of the writ was intended to be
vested in Congress. Lincoln under the advice of his at-
torney-general suspended the privilege of the writ during the
Civil War by executive order. Chief Justice Taney ex-
pressed the opinion that this was beyond the power of the
President, and his view has been generally accepted as
correct, although at the time that Lincoln acted the con-
trary view had its strong supporters.*

* Art. I, sec. 9, par. 2.

*» Ex parte Merryman (1861) Fed. Cas. No. 9, 487 (see also Ex parte
Benedict (1862) Fed. Cas. No. 1, 292); Story on the Constitution (5th
ed.) sec. 1342 n.; Willoughby on the Constitution, sec. 738, and articles
there cited.



CHAPTER X

FEDERAL TERRITORY, ADMISSION OF STATES AND STATUS OF
INDIANS

§100. General Power to Acquire Territory. At the time of
the Revolution several of the States, and particularly Vir-
ginia, claimed vast and sparsely settled territories extending
west to the Mississippi. As the war progressed and the war
debts increased this situation caused jealousy and appre-
hension on the part of those States which had no claims to
such territories, for they feared that when the war was over
these territories which they had helped to wrest from Great
Britain would be sold by the States which claimed them to
pay their debts, while the States less favorably situated in
this regard would be left to pay their war debts by means of
taxation.

In 1777 Articles of Confederation were submitted to the
States by the Continental Congress. While the matter was
before Congress it had been proposed th}t‘ the Articles of
Confederation contain.a provision giving to Congress the
right to fix the western boundaries of the States, and to
establish in the territory outside of such boundaries new
States from time to time, but this proposal was defeated.
 The fact that the Articles of Confederation contained no
such provision, coupled with the fears of which we have
already spoken, caused such States as Maryland, Delaware,
and New Jersey to hesitate to ratify the Articles. However,
‘New Jersey ratified in 1778 in the hope and the belief that
the inequality of which she complained would be later
removed, and Delaware followed her example in 1779. But

Maryland still held back. At this juncture New York, in

1780, in order to lead the way in breaking the threatened

deadlock, agreed to settle the western boundary of the
272
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State and to cede the territory beyond for the benefit of
those States which came into the confederation, the land
to be disposed of for the common benefit and the territory
to be eventually formed into new States. Congress there-
upon urged all of the other States claiming western lands to
follow New York’s example, and at the same time urged
upon Maryland the ratification of the Articles of Confedera-
tion. New York's action and the counsel of Congress bore
fruit. The next year Maryland ratified the Articles, and
this was followed a month later by the first move on the part
of Virginia towards the cession of her vast western territory
to the Confederation, though the cession was not completed
until 1784. The examples of New York and Virginia were
followed by Massachusetts in 1785, and by Connecticut and
South Carolina in 1786.*

As a result of these cessions Congress proceeded to take -
over the control of the great western territory and to pro-
vide for its government, although not only was there no
power of this kind expressly delegated to it in the Articles
of Confederation, but, as we have seen, a provision looking
to that end was suggested and failed of incorporation.
Madison, in speaking in the Federalist? of the powers exer-
cised over the territory ceded, said:

“I mean not by anything here said to throw censure
on the measures which have been pursued by Congress.
I am sensible they could not have done otherwise. The
public interest, the necessity of the case, imposed upon
them the task of overleaping their constitutional limits.
But is not the fact.an alarming proof of the danger result-
ing from a government which does not possess regular
powers commensurate to its objects? A dissolution or
usurpation is the dreadful dilemma to which it is con-
tinually exposed.”

It has been urged, in opposition to so sweeping an assertion
of usurpation, that, although Congress had no power by
* See Curtis’s History of the Constitulion, vol. i, pp. 131 to 138, 291 to

3o1. : 2 No. 38.
18 :



274 THE AMERICAN CONSTITUTION § 1vo

force of the Articles of Confederation to take over and gov-
ern this western territory, the acceptance of the cessions by

- Congress, in which each State was directly represented,

constituted an implied grant of further power commensur-
ate with the duties imposed upon it.* And no objection
having been made by the States to the action of their dele-
gates in this regard the implication of a further grant would
seem to be well founded.

The Constitution provides that *the Congress shall have
power to dispose of and make all needful rules and regula-
tions respecting the territory or other property belonging to
the United States; and nothing in this Constitution shall be so
construed as to prejudice any claims of the United States or
of any particular State.”* This paragraph clearly recognized
the title of the United States to the territory already ceded
to it, and the fact that it had claims to other territory which
might in the future result in such territory’s coming under
its control. There seems, therefore, no ground to doubt that
thefederal government had a constitutional right toaccept the
cession of territory madetoit by North Carolinain17goand by
Georgia in 1802 and these cessions have never been called in
question. But when Jefferson had an opportunity in 1803 to
purchase from France the great Louisiana Territory he was
very dubious of the constitutional right of the national
government to enlarge its boundaries. Stofy points out the
dilemma in which Jefferson as a strict constructionist was
put when it was clear that only by a liberal construction
could the Constitution be made to justify action which
seemed to be demanded for the future development of the
country, and which because of political conditions in Eur-
ope could not be delayed.3 Finally, to a letter received by
him from his Secretary of the Treasury, Albert Gallatin,
expressing his opinion that the United States could con-

* Curtis’s History of the Constitution, vol. 1, p. 294; Dred Scott v.
Sandford (1856) 19 Howard 393, 434, 438. .

2 Art IV, sec. 2, par. 2.

3 Story on the Constitution (5th ed.), sec. 1286. See also generally

the same work secs. 1282 to 1288, and Tiedeman, The Unwrilten Consti-
tution of he United States, 133.
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stitutionally acquire territory, and that this could be done
by treaty, and that after its acquisition Congress could
admit it as a State or govern it as a territory,* Jefferson re-
plied: “ You are right, in my opinion. There is no constitu-
tional difficulty as to the acquisition of territory, and whether,
when acquired, it may be taken into the Union by the
Constitution as it now stands will become a question of
expediency. I think it will be safer not to permit the en-
largement of the Union but by amendment of the Constitu-
tion.”? After his correspondence with Gallatin Jefferson’s
doubt seems not to have been as to the power of the United
States to acquire territory but as to the incorporation of ac-
quired territory into the United States, and it does not seem
to have been so much as to whether the Constitution might
be interpreted to include this latter power, as whether
it was wise to countenance a liberal interpretation of the
Constitution in order to make incorporation possible.
Jefferson prepared two drafts of amendments to meet the
difficulty which he felt with regard to the incorporation of
the new territory into the United States,® but the treaty
was ratified and the money to be paid to France appro-
priated, and no action was taken on the amendments.

In 1819 Florida was by treaty ceded by Spain to the
United States. In 1848 after the war with Mexico a large
territory including California and New Mexico was ceded
to the United States by treaty. In 1867 Alaska was pur-
chased from Russia and ceded by treaty, and in 1899 by
treaty with Great Britain and Germany territory was
obtained in the Samoan Islands. After the war with Spain
in 1898 Porto Rico and the Philippines were ceded to the
United States, and in 1904 the United States obtained by

s Writings of Albert Gallatin, vol. i, p. 113.

* Ibid., p. 115. '

3 They provided as follows: *The province of Louisiana is incor-
porated with the United States and made part thereof,” and “Louisiana,
as ceded by France to the United States, is made a part of the United
States, Its white inhabitants shall be citizens, and stand, as to their

rights and obligations, on the same footing as other citizens in analogous
gituations.”
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treaty with the Republic of Panama the strip of land
through which the Panama Canal has been constructed.

In 1828 Chief Justice Marshall said in connection with a
question arising in the territory of Florida, as if he were
speaking of a matter which required no argument, “the
Constitution confers absolutely on the government of the
Union the powers of making war, and of making treaties;
consequently that government possesses the power of ac-
quiring territory, either by conquest or by treaty.”* Again
in Stewart v. Kahn® the Supreme Court said: “The war
power and the treaty-making power each carries with it the
power to acquire territory. Louisiana, Florida,and Alaska
were acquired under the latter, and California under both.”
Though in the Dred Scott case the Chief Justice took, as we
shall see, a narrow view of the powers of the national govern-
ment to govern territories, he felt no doubt that such terri-
tories might be acquired.? In the Insular Cases* the power
of the United States to acquire Porto Rico and the Philip-
pines by treaty from Spain is not questioned, the only
difference of opinion being, as we shall see later, as to what
the constitutional status of those islands was after the ces-
sion. Finally in Wilson v. Shaw,5 in which the Panama
Treaty was attacked, the court said, “‘it'is too late in the
history of the United States to question tl}@rﬁght of acquir-
ing territory by treaty.”

It seems clear that the national government, under its
power to do all that is necessary and proper for carrying
into execution its watr power, may take possession of terri-
tory belonging to the enemy, and in the treaty of peace
provide for the cession of territory to the United States.
Furthermore, since all matters of international relations are
put under the exclusive control of the central government,

 Amierican Ins. Co. v. Canter (1828) 1 Peters 511, 541.

2 (1870) 11 Wallace 493, 507. See also United States ». Huckabee
(1872) 16 Wallace 414, 434.

3 Dred Scott v, Sandford (1856) 19 Howard 393, 447.

4 See for example DeLima v. Bidwell (1gor) 182 U. S. 1; Downes o
Bidwell (1901) 182 U. S. 244.

s (1907) 204 U. S. 24, 32.
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and the cession of territory by treaty is a well-recognized
subject of treaty contracts between nations, it would also
seem evident that the United States government has the
power which it has exercised, to provide for the acquisition
of territory by a treaty of purchase.

It is undoubtedly true that it was intended that all of the
territory ceded by the States to the central government
should ultimately be erected into States and both the treaty
ceding Louisiana and that ceding Florida provided that the
inhabitants of those territories should eventually “be in-
corporated into the Union of the United States.” It is,
therefore, sometimes suggested that the power to acquire
territory rests upon the right to admit new States, and that
territory can only be constitutionally acquired which is to
be erected into States.® In answer to the first suggestion it
may be said that the power to acquire territory can with at
least as much reason be put upon the broader basis of the
treaty power. Chief Justice Taney seems to have thought,
when he rendered his decision in the Dred Scott case,? that
the federal government only had a right to acquire territory
in order to be made later into States, but there is certainly
no such limitation to be found in the Constitution, and
where the central government exercises a power which is
granted to-it the Supreme Court has frequently declared
that it will not look to the object with which that power is
exercised.?3 Neither Alaska, Samoa, Hawaii, Porto Rico,
the Philippines nor the strip of land at Panama were ac-
quired for the purpose of erecting them into States, and yet
all of these acquisitions have been upheld either expressly,
or by implication in countenancing legislation applying to
them.

Texas, having gained its independence from Mexico, and
having adopted a constitution and established an independ-
ent government in 1836, was anxious to enter the American

* Willoughby on the Constitution, secs. 148 and 149.

8 Scott ». Sandford (1856) 19 Howard 393, 447.

3See as to the taxing power sec, 78, as to the commerce power sec.
vr, and as to the war power sec. 99.
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Union, and the southern States were equally anxious to have
it admitted so as to add to the strength of the slave States.
An attempt was made to annex the Republic of Texas by
treaty, but because of the opposition from the North the
necessary two thirds vote could not be obtained in the Sen-
ate. In this situation, in order to give effect to the desire of
the majority in Congress, a joint resolution was passed and
signed by the President declaring the consent of Congress
that the territory belonging to the Republic of Texas should
be erected into a State with a republican form of govern-
ment to be adopted by a constitutional convention, ““in
order that the same may be admitted as one of the States
of the Union.” After Texas had acted as thus provided
Congress by another joint resolution declared that State to
be one of the States of the Union. The constitutionality of
this action has never been directly attacked, or directly
passed upon by the Supreme Court, but it has been re-
peatedly admitted tacitly when federal statutes have been
held applicable in Texas and when the statutes of Texas
have been reviewed by the Supreme Court. Although, when
the provision was inserted in the Constitution that “New
States may be admitted by Congress into this Union,”*
the drafters probably had only in mind the creation of new
States out of territory already within ?e geographical
boundaries of the Union, no such limitatidn was put upon
Congress by that instrument, and Congress would seem to
have been clearly within its constitutional powers in taking
Texas into the Union by the method which was adopted.
In 1893 a treaty for the annexation of Hawaii was pre-
sented to the Senate by President Harrison, but upon the
accession of President Cleveland the treaty was withdrawn.
In 1898, however, Hawaii was annexed by joint resolution
signed by the President. This action was justified by the
Senate Committee on Foreign Relations in a report made by
it? upon the precedent established in the case of the annexa-
tion of Texas, and upon the ground that the Hawaiian

r Art. IV, sec. 3, par. 1.
2 Senate Report 681, 55th Cong. 2d Sess.
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government having agreed to the terms of the treaty nego-
tiated for its annexation, Congress might legislate on the
basis of such consent. The precedent in the case of Texas
does not seem wholly controlling authority for the action of
Congress with regard to Hawaii, for, as has been pointed
out, Texas was admitted as a State, and Congress is express-
ly given authority in the Constitution to admit new States.
However, when no further diplomatic dealings are neces-
sary, it would seem to be within the power of Congress to
take action by joint resolution for the annexation of terri-
tory under its power, to do all that is necessary or proper to
carry into execution its powers over foreign commerce, and
its powers to make war and consequently to make proper
provision for national protection.

The power of annexation clearly vests exclusively in the
national government. Since the President is the proper
channel of communication and negotiation with foreign
states, and since, when action as the result of such negotia-
tions is required, it usually takes the form of a treaty,
which by the Constitution becomes a part of the supreme
law of the land, it is usual for annexation to result from
treaties. The ract, however, that a result may be accom~
plished by treaty does not mean that the subject matter is
outside of the scope of congressional action.* So when
negotiations have been completed looking to annexation
there seems to be no constitutional reason to deny to Con-
gress the right to annex the territory in question. It would
also seem that where territory has been actually conquered
it might be annexed by congressional action, instead of by
compelling the defeated state to go through the form of
transferring it. This of course would be an unusual method
to adopt unless the opposing government were so completely
destroyed as to leave no power with which a treaty could be
made, in which case annexation could only be accomplished
by congressional action.? It would also seem possible for

* See sec. 34.
* See the remarks in United States v. Huckabee (1872) 16 Wallace

414, 434.
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Congress. to provide for the annexation of certain territory
in the event that negotiations were brought to a satisfactory
conclusion by the President. For other purposes such con-
ditional action has been taken by Congress,* and there seems
to be no constitutional reason why it could not be taken in
this field. )

In 1823 Chief Justice Marshall said, in discussing the
acquisition of the American colonies by the British Crown:

““If the discovery be made, and possession of the country
be taken, under the authority of an existing government,
which is acknowledged by the emigrants, it is supposed to
be equally well settled, that the discovery is made for
the whole nation, that the country becomes a part of the
nation, and that the vacant soil is to be disposed of by
that organ of the government which has the constitutional
power to dispose of the national domains, by that organ
in which all vacant territory is vested by law.”2

In 1856 Congress passed an act entitled “An Act to author-
ize Protection to be given to Citizens of the United States
who may discover Deposits of Guano.”3 It provided that
when any citizen of the United States shall .

‘““discover a deposit of guano on any isl‘a;g, rock or key,
not within the lawful jurisdiction of ar}y other govern-
ment, and not occupied by the citizens of any other
government, and shall take peaceable possession thereof,

. and occupy the same, said island, rock or key may, at the
discretion of the President of the United States, be con-
sidered as appertaining to the United States.”

The act also provided that any crime committed in such a
place shall be punished according to the laws of the United
States for the punishment of crimes committed on the high

* See sec. 35.

2 Johnson ». M’Intosh (1823) 8 Wheaton 543, 595. So in Martin ».
Waddell (1842) 16 Peters 367, 409, the court said: *“ The English posses--
sions in America were not claimed by right of conquest but by right of
discovery.”

3 Act of Aug. 18, 1856, 11 Stat. 119.
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seas. A certain island called Navassa in the Caribbean Sea
was found to have upon it a deposit of guano, was taken
possession of as provided in the statute, and was declared
by the President to appertain to the United States. One
Jones having been put on trial for a murder committed
upon the island, and having been found guilty, moved in
arrest of judgment that the statute in question was uncon-
stitutional and void. The motion being overruled the de-
fendant sued out a writ of error to the Supreme Court.*
The court, however, held the statute constitutional, declar-
ing*:
“By the law of nations, recognized by all civilized states,
dominion of new territory may be acquired by discovery
and occupation, as well as by cession and conquest; and
when citizens or subjects of one nation, in its name, and
by its authority or with its assent, take and hold actual,
continuous and useful possession, (although only for the
purpose of carrying on a particular business, such as
catching and curing fish, or working mines,) of territory
unoccupied by any other government or its citizens,
the nation to which they belong may exercise such
jurisdiction and for such period as it sees fit over
territory so acquired. This principle affords ample
warrant for the legislation of Congress concerning guano
islands.”3

As the court points out, the annexation of new territory to
that already possessed by a state by means of discovery and
occupation has been recognized and acted upon for centur-
ies. All that is necessary with regard to territory not under
the jurisdiction of any other state is that the occupation
shall be authorized or ratified by the state upon whose behalf

s Jones v. United States (1890) 137 U. S. 202.

s Ibid., 212. R

8 The court cites: Vattel, lib. 1, c. 18; Wheaton on International Law
(8th ed.), secs. 161, 165, 176, note 104; Halleck on International Law, c.
6, secs. 7, 15; I. Phillimore on International Law (3d ed.), secs. 227, 229,
230, 232, 242; I Calvo Droit International (4th ed.), secs. 266, 277,
300; Whiton s. Albany Ins. Co. (1871) 109 Mass. 24, 31.
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it is made. This consent may take the form of a treaty in
which other nations recognize the validity of the right
claimed, but such consent may also be given by Congress
either in the form of a joint résolution or in the form of a
statute, as in the instant case.® In Shively v. Bowlby? the
Supreme Court said:

“The title of the United States to Oregon was founded
upon original discovery and actual settlement by citizens
of the Unijted States authorized or approved by the
government of the United States; as well as upon the
cession of the Louisiana Territory by France in the treaty
of 1803, and the renunciation of the claims of Spain in the
treaty of 1819. . . . So far as the title of the United
States was derived from France or Spain, it stood as in
other territories acquired by treaty. The independent

" title -based upon discovery and settlement was equally
absolute.” :

§101. Power of Congress to Govern Terrilories. As we
saw in the last preceding section Congress was not given by
the Articles of Confederation any express powéf to hold
territory. Yet Maryland refused for several years to ratify
those articles, in order to obtain as a condition precedent
the cession of the western territory by the $Zates claiming it
to the United States, the Continental Congress urged the
cession of such territory, and the States in question did
finally cede this territary for the benefit of the States as a
whole. The national government now having the control of
this territory was faced with the problem of providing for its
government until such time as it should be admitted into the
Union. In 1784 Congress passed a resolve providing for the
- establishment of temporary governments by the inhabitants
in each of the areas intended to be later formed into States,
and for the later admission of these States into the Union.

* See the approval of the case just discussed and of the principles
enunciated in the concurring opinion in Downes v. Bidwell (1go1) 182
U. S. 244, 306.

2 (1894) 152 U. 8. 1, 50.
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This, however, was soon seen to be inadequate because of the
necessity of immediate legislation for this territory, and Con-
gress, therefore, in 1787 passed the Ordinance for the Govern-
ment of the Northwest Territory. Thedetailsof the provisions
of this Ordinance are not here important,* but it should be
notéd that it dealt with the transfer and devolution of real
property, with the establishment of local governments with
power of {ocal legislation, that it prohibited slavery or in-
voluntary servitude except as punishment for crime, and
that it contained a bill of rights safeguarding religious
opinion, the writ of habeas corpus, jury trial, and contract
rights, among other things. Madison in the Federalist?
declared that Congress had in this legislation *‘overleaped
their constitutional limits” because they had not been in-
vested with powers commensurate with their responsibili-
ties. At least, because of the silence of the Articles of Con-
federation on this subject, the right of Congress to hold and
legislate for territory was in doubt, although in fact such
authority would seem by reasonable implication to have
been conferred by the acceptance of the cessions of territory
on behalf’of the States through their delegates in the Con-
tinental Congress.3

This was the situation when the Constitution was drafted
and adopted. In that instrument it is provided that * Con-
gress shall have power to dispose of and make all needful
rules and regulations respecting the territory or other prop-
erty belonging to' the United States.”4 ‘The first Congress
reénacted the Ordinance for the Government of the North-
west Territory, and from that time to the present day Con-
gress has continued both to provide for local government in
its territories and to legislate directly for the territories.
Upon what basis does this power rest? In cases arising with
regard to the Territory of Orleans, s acquired from France in

*See the outline of the Ordinance given in Curtis's History of the

Constitution, vol. i, pp: 302 to 307. 2 No. 38.
3 Curtis's History of the Constitution, vol. i, p. 294; Dred Scott v. Sand-
ford (1856) 19 Howard 393, 434, 438. 4 Art, IV, sec. 3, par. 2.

8 Sere v. Pitot (1810) 6 Cranch 332, 336.
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1803, and the Territory of Florida,* acquired from Spain in
1819, Chief Justice Marshall declared that Congress had
authority to legislate for those territories under its power to
““make all needful rules and regulations respecting the terri-
tory . . . belonging to the United States.” The authority
to govern the territory acquired from Mexico as a conse-
quence of the Mexican War was put by the Supreme Court
on the sameé ground in 1853 in the case of Cross v: Harrison.?
In the Dred Scott case® Chief Justice Taney in speaking for
the majority of the.court expressed the opinion that the
power granted to Congress by the Constitution to *“make all
needful rules and regulations respecting territory . . .
belonging to the United States” had no application to any
territory not included in the original area of the United
States, and, therefore, did not apply to the territory ac-
quired from Mexico. Justice Curtis vigorously dissented
from this view, holding that the clause above quoted is
amply sufficient to support complete power in Congress to
legislate for the government of all territories which may
belong to the United States.+ It may be that the framers of
the Constitution had only in mind the then existing western
territory of the United States when they drafted this clause,
but it would seem that they used language sufficiently
broad to grant a general legislative power sver territories.
Notwithstanding the opinion of the Chief Justice in the
Dred Scott case, the Supreme Court has since held that the
power to govern territories may rest upon the power to make
all needful rules and regulations for them.$

The power to govern the territories has, however, also
been put upon other grounds. In Seres. Pifot® Chief Justice

* American Ins. Co. v. Canter (1828) 1 Peters 511, 542.

2 16 Howard 164, 193.

3 Dred Scott 9. Sandford (1856) 19 Howard 393, 435 to 446.

4 Ibid., 604 et seq.

s Mormon Church ». United States (1890) 136 U. S. 1, 42. See also
McAllister ». United States (1891) 141 U. S. 174, 180, where language
to this effect in the earlier case of American Ins. Co. v. Canter (1828) .
1 Peters 511, 542, is quoted with approval.

6 (1810) 6 Cranch 332, 336.
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Marshall says, “The power of governing and of legislating
for a territory is the inevitable consequence of the right to
acquire and hold territory,” and in American Insurance
Company v. Canter® the same judge says,

‘* Perhaps the power of governing a territory belonging to
the United States, which has not, by becoming a State
acquired means of self-government, may result necessarily
from the facts, that it is not within the jurisdiction of any
particular State, and is within the power and jurisdiction
of the United States. The right to govern may be the
inevitable consequence of the right to acquire territory.”

Chief Justice Taney in the Dred Scoit case,?although he denied
that the constitutional provision with regard to the making
of needful rules and regulations for the territory belonging
to the United States, conferred a general power of legis-
lation for territories nevertheless declared that it is not
only the right but the duty of Congress to pass laws and
establish government for territories which have been ac-
quired—that the right to acquire carries with it this right
and duty. In Mormon Church v. United Slates® the power to
legislate for the territories was rested upon the power to
acquire, as well as upon the constitutional authorization to
make rules and regulations. In the later cases the inclina-
tion seems to be to rest the legislative power more definitely
upon the exclusiveness of control and the power of acquisi-
tion. Inone caseitissaid*: “ By the Constitution, as is now
well settled, the United States, having rightfully acquired
the territories, and being the only government which can
impose laws upon them, have the entire dominion and
sovereignty, . . .” In DeLima v. Bidwell,S one of the
Insular Cases, and a case involving the acquisition and

3 (1828) 1 Peters S11, 542. It will be remembered that in both of
these cases the power had also been rested upon the express provision of
the Constitution just discussed.

* (1856) 19 Howard 393, 448.

3(1890) 136 U. S. 1, 42.

4 Shively v. Bowlby (1894) 152 U. S. 1, 48.
8(1901) 182 U. S. 1, 196.
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status .of Porto Rico, the Supreme Court said that the
authority to govern territories ‘‘arises, not necessarily from
the territorial clause of the Constitution, but from the
necessities of the case, and from the inability of the States
to act upon the subject.” Since, as we have seen in the
next preceding section, the United States has power to ac-
quire territory, and since it has under the Constitution
power to make all laws which shall be necessary and proper
to carry its other powers into execution, it would seem that,
as the courts have said, it must have power to provide for
the government of territory acquired. The fact that the
power to acquire territory is itself implied instead of being
express should make no difference.

There is no constitutional division of powers between the
federal government and the territories as there is between
the federal government and the States, “Congress in the
exercise of its powers in the organization and government
of the territories combining the powers of both the federal
and state authorities.””* The people of the United States
have supreme power over territories and their inhabitants,
and in the exercise of this sovereign dominion they are repre-
sented by the government of the United States to whom that
power has been delegated.? So when Congress establishes
courts for the territories it does so under its power to govern
the territories and not as an exercise of ifs power to estab-
lish lower federal courts under the constitutional provisions
with regard to the federal judiciary.? Therefore, the con-
stitutional provision that federal judges shall hold office
during good behavior does not apply to judges of the terri-
torial courts, who may be appointed for short terms, nor
are those courts vested by virtue of their creation with the
powers given by the Constitution to federal courts,*

It is a thoroughly established principle of Amerjcan con-
stitutional law that the legislative branch of the government

* Benner v. Porter (1850) 9 Howard 235, 242. -The same language is
used in Mormon Church ». United States (1890) 136 U. S. 1, 43.

2 Murphy ». Ramsey (1885) 114 U. S. 15, 44. 3 Art. IIL.

4 American Ins. Co. v. Canter (1828) 1 Peters 511, 545.
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whether state or federal, cannot delegate its essential legis-
lative functions to any other agency. However, an ex-
ception, equally well recognized, allows such delegation to
municipal corporations with regard to local affairs.® It has
been the practice of the federal government beginning with
thelegislation of the Continental Congress for the North-
west Territory and ccming down to the present day, to
organize territorial governments as early as practicable, and
to grant to them the widest powers of legislation with regard
to territorial affairs.? This right of delegation seems not to
have been questioned, and is treated by the Supreme Court
as a right to be taken for granted.

*“The right to legislate in the territories is conferred under
the constitutional authority by the Congress of the United
States, and the passage of a territorial law is the exertion
of an authority exercised under the United States.”3

The practice has been to grant to the territories legislative
power extending “to all rightful subjects of legislation not
inconsistent with the Constitution and laws of the United
States.” Under such grants the territorial legislatures have
been held to have authority to grant legislative divorces,4
to exclude classes of persons from the exercise of the elective
franchise in the territories,5 and to adopt criminal codes.$
This is, of course, quite consistent with the accepted right
of States to delegate legislative power to municipalities, and
with the Anglo-Saxon theory of local self-government which
underlies it. But Congress is no more concluded by its
legislation by which it delegates power to the territories
than it is by any other legislative act.

*The organic law of a territory takes the place of a con- -
stitution as the fundamental law of the local government.

% See sec. 60.

* See the review of such legislation in Clinton v. Englebrecht (1871)
13 Wallace 434, 441 to 445.

3 McLean o, Denver & Rio Grande R. R. Co. (1906) 203 U. S. 38.

4 Maynard ». Hill (1888) 125 U. S. 190.

$ Davis v. Beason (1890) 133 U. S. 333.

¢ United States ». Pridgeon (1894) 153 U. S. 48.
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It is obligatory on and binds the territorial authorities;
but Congress is supreme . . . Congress may not only
abrogate laws of the territorial legislatures, but it may
itself legislate directly for the local government. It may
make a void act of the territorial legislature valid, and a
valid act void. In other words it has full and complete
legislative authority over the peoples of the territories
and all the departments of the territorial governments.
It may do for the territories what the people, under
the Constitution of the United States, may do for the
States.””

Under the constitutional power vested in Congress to
“dispose of and make all needful rules and regulations re-
specting the territory or other property belonging to the
United States’? it has been declared that “with respect to
the public domain, the Constitution vests in Congress the
power of disposition and of making all needful rules and
regulations. That power is subject to no limitations. Con-
gress has the absolute right to prescribe the times, the con-
ditions, and the mode of transferring this property, or any
part of it. . . . No state legislation can interfere with
this right or embarrass its exercise.”® Acting under this
power Congress passed a statute which provides that “no
lands acquired under the provisions of this“act shall in any
event become liable for the satisfaction of any debt or debts
contracted prior to the issuing of the patent therefore.”4
The question was presented to the Supreme Court in Ruddy

T National Bank 9. Yankton County (1879) 101 U. S. 129, 133. See
also Murphy ». Ramsey (1885) 114 U. S. 15, 44; Mormon Church ».
United States (1890) 136 U. S. 1, 42. In most of the territories the
common law is declared by congressional act to be in force so far as
applicable to their conditions and not inconsistent with congressional or
local legislation. Montana M. Co. ». St. Louis M. Co. (1907) 204 U. S.
204, 217. In Porto Rico and the Philippines, however, the civil law is
the basis of the local jurisprudence. Alzua v. Johnson (1912) 21 Philip-
pine 308; People ». Llouger (1908) 14 Porto Rico 534.

z Art. IV, sec. 3, par. 2.

3 Gibson v. Chouteau (1871) 13 Wallace 92, 99.

4. S. Rev. Stat. sec. 2296.
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. Rossi® as to whether Congress has the power, upon con-
veying in fee simple property which is located within a State,
to preserve it free from previously contracted debts. State
courts had uniformly upheld the federal legislation.? The
statute was attacked as attempting to deprive the States
of & part of their sovereign power. But it may fairly be
argued that the States in surrendering to Congress the power
to dispose of the public lands and to make all needful rules
and regulations respecting them, divested themselves of so
much of their sovereignty as would interfere with the ade~
quate fulfillment of the power conferred, that in order to
induce persons to settle in a new and undeveloped country
an effective appeal must be made to those who are not get-
ting along successfully where they are already located, and
that this appeal would not be great if the land newly ac-
quired could be taken by their creditors to pay their past
debts. The Supreme Court upheld the legislation in ques-
tion, although Justice Holmes entered a strong dissent.
§102. Does Annexation Bring Terrilories within the Scope
of Existing Federal Legislation? It seems clear that the
mere conquest and military occupation of territory does not
result in its annexation to the United States. This was
declared to be so, and was at least one ground of decision
in Fleming v. Page,? and was admitted by both the majority
and minority of the court in DeLima v. Bidwell.4 1t requires
either a treaty or congressional action to effect such annexa-
tion. The point upon which the Supreme Court divided
five to four in DeLéma v. Bidwell was as to whether the mere
act of annexation by treaty brings the annexed territory

* (1918) 248 U. S. 104.

* Miller ». Little (1874) 47 Calif. 348; Patton ». Richmond (1876) 28
La. Ann. 795; Dickerson 9. Bridges (1898) 147 Mo. 235; Baldwin 9. Boyd
(1885) 18 Neb. 444; Jackett v. Bower (1901) 62 Neb. 232; Ritzville Hard-
ware Co. 9. Bennington (1908) 50 Wash. 111.

3 (1850) 9 Howard 603. On the other hand it will not be held that the
Iaws of the United States are operative in American territory during a
period of actual occupation by the forces of an enemy. United States .
Rice (1819) 4 Wheaton 246.

4 (1901) 382 U.S. 1.

19
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under the operation of such existing general congressional
legislation as that embodied in revenue laws.' The majority
held that annexation has such effect, while the minority
declared that some further act of the government is neces-
sary to put such legislation into operation in the territory.
The majority was confronted at the outset with the case
of Fleming v. Page, just referred to, in which the court held
that part of Mexico, though occupied by our forces, was still
a foreign country under the revenue law. In that case,
after declaring that territory is not annexed merely by con-
quest -and military occupation, the court went on to say
that federal revenue laws do not apply to territories until
they are extended to them by act of Congress. The major-
ity of the court in the DeLima case disposed of this part of
the opinion in the Fleming case on the ground that it was
not necessary to the decision, and that it was in effect re-
pudiated three years later in the case of Cross v. Harrison.*
In that case it appeared that California had been conquered
and occupied by our military forces and a government set
up under the direction of the President with express author-
ity to levy duties and raise necessary revenue. Under this
authority import duties were levied at the port of San Fran-
cisco. The treaty of peace by which this territory was ceded
to the United States was ratified May 30, L 848, knowledge
of this fact was received in California in August, and Con-
gress did not legislate for the purpose of including California
in a collection district until March, 1849. Until knowledge
of the ratification was received the provisional government
collected the tariffs imposed by it, but after such knowledge
had come to it that government made collections in accord-
ance with existing revenue laws of the United States. This
action taken by the local government upon its own initiative
accorded with the instructions shortly after received from
the Secretary of State and the Secretary of the Treasury.
The court held that the President.as Commander-in-Chief
had authority to establish a temporary government in the
conquered territory and to direct the collection of import
* (1853) 16 Howard 164. ’
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duties by that government, that this government had a
right to continue to function after the treaty of peace was
ratified and until Congress made provision for the govern-
ment of the territory, and that after the ratification of the
treaty the President might direct the provisional govern-
ment to collect import duties according to the terms of the
revenue laws of the United States because, as the court
says: ‘' By the ratification of the treaty California became
a part of the United States. And as there is nothing differ-
ently stipulated in the treaty with respect to commerce, it
became instantly bound and privileged by the laws which
Congress had passed to raise a revenue from duties on im-
ports and tonnage.””* The case does, therefore, seem to be
inconsistent with the second ground cf the decision in
Fleming v. Page, and since the Chief Justice who wrote the
earlier opinion and all of the rest of the court concurred in
the later decision the authoritativeness of the second ground
of the earlier decision would seem at least to be put in grave
doubt.

The majority of the court in DeLima v. Bidwell also rely
upon executive precedent to support their position. They
admit that in the case of Louisiana, the first territory to
be acquired from a foreign country, the executive depart-
ment of the government took the view that existing revenue
legislation did not extend to the territory, and directed that
the preéxisting revenue laws there should be ¢ontinued in
force, and that in the cases of Florida and Texas there was
no interval between cession and legislation in the one case
and between the annexation and admission into the Union
in the other. They rely, however, upon the official letters
of the Secretary of State and the Secretary of the Treasury
to those in charge of the temporary government in California
before Congress legislated for that territory directing them
that the revenue laws were in force and applicable there, and
letters of a later Secretary of State and Secretary of the
Treasury declaring that Alaska came within the provisions
of the national revenue laws, during the period between the

1Cross y. Harrison (1853) 16 Howard 164, 197.
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annexation of that territory and formal extension of the
revenue laws to it by Congress. v

Finally the majority argued that since by the treaty of
cession the territory in question, Porto Rico, had become
annexed to the United States, it

‘‘can remain a foreign country under the tariff laws only
upon one of two theories: either that the word ‘foreign’
applies to such countries as were foreign at the time the
statute was enacted, notwithstanding any subsequent
change in their condition, or that they remain foreign
under the tariff laws until Congress has formally embraced
them within the customs union of the States.”*

The majority judges hold that neither position is tenable;
that a territory must be either entirely foreign or entirely
domestic, that it cannot at the same time partake of the
characteristics of both, and that since the territory of Porto.
Rico was not wholly foreign, being annexed to United States,
it must be treated as coming under the provisions of exist-
ing revenue laws as they applied to the United States.

The position of the four minority justices was that a
treaty which merely provides for the cession of territory to
the United States does not of its own force bring such newly
acquired territory within the provisions of congressional
legislation, applicable at the time when itd‘:s passed only to
the then existing territory of the United States. Therefore,
for the purposes of the enforcement of such legislation such
territory istobetreated asif it were still foreign. Forauthori-
ty the dissenting justices depend first upon Fleming 9. Page,*
in which, as we have seen, Chief Justice Taney for the court
does declare that military occupation does not bring territory
under" existing federal legislation, and seems td base his de-
cision at least partially upon this ground. The case of Cross
v. Harrison? is explained by the dissenting justices as having
decided merely that, after the treaty of peace but before

* De Lima v. Bidwell (1go1) 182 U. S. 1, 197.

2 (1850) 9 Howard 603.

s (1853) 16 Howard 164.
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Congress legislated for California, the provisional govern-
ment set up under military authority by the President might
continue to function, and the President might direct that
duties be levied by that government according to the provi-
sions of the federal statutes theretofore applicable to the
rest of the country. But in fact this was not the position
taken by the court in that case. The only conclusion which
can be reached from a careful reading of the case is that the
court held that the federal revenue statutes of their own
force applied to the territory in question. This case is,
therefore, opposed to the position taken by the minority of
the court. The dissenting justices also point to the opinion
of Justice Johnson at circuit in the case of American Insur-
ance Company v. Canter,® his decision being later affirmed
by the Supreme Court. He declared that by the law of na-
tions the laws of annexed territory remain in force until
changed by the new sovereign government, that there is
nothing in the Constitution requiring the application of a
different rule, and that “on this subject we have the most
explicit proof that the understanding of our public function-
aries is that the government and laws of the United States
do not extend to such territory by the mere act of cession.”
When this case was before the Supreme Court Daniel
Webster, being one of the counsel, said: *‘ Do the laws of the
United States reach Florida? Not unless by particular
provision.”?

The minority justices find comfort as did the majority of
the court in executive precedents. They point particularly
to the attitude taken by the Secretary of the Treasury in the
case of Louisiana, the first territory acquired by treaty,
when he directed that until Congress should act duties
should be collected there according to the laws there in force
before the annexation. The executive precedent is clearly
in the minority’s favor, but the opinions of the Secretaries
of State and of the Treasury with regard to the territories of

* (1828) 1 Peters 511, Justice Johnson's opinion at circuit being given
in a note.

s Ibid., 538.
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California and Alaska, referred to above, which are prac-
tically ignored, take the opposite view, and*in the case of
Alaska Secretary of State Seward bases his opinion that
federal revenue laws apply ipso facto to territories upon
annexation upon the case of Cross v. Harrison,* which clearly
supports his view, though the minority justices think that it
does not. In the dissenting opinion it is also pointed out
that Congress in the case of each accession of territory,
and even in the case of the admission of Texas made express
statutory provision for the extension of the revenue laws to
the new areas, indicating the opinion of that body that they
would not be operative there automatically.

Finally the minority justices admit that the treaty power
is a proper instrument for the annexation of territory, and
that a treaty is the supreme law of the land, but they
ask whether there is anything in the treaty for the annexa-
tion of Porto Rico which repeals or changes the existing
tariff law? If not then, since before the treaty goods coming
from Porto Rico were subject to duties, they must still be
so subject notwithstanding the treaty. It is claimed that
to argue that since Porto Rico is no longer foreign territory
it must be domestic as that term is used in the revenue
laws, is to let the use of words confuse the issue, and defeat
the intention of the legislators. The questlog was “‘whether
a particular tariff law applies” and the dmsentmg justices
held that it did apply to Porto Rico notwithstanding the
treaty of cession, as it had applied before that treaty.

Two things seem clear. Congress could expressly make
legislation applicable to territory which should be afterwards
acquired. On the other hand the terms of a treaty for the
annexation of territory might extend to that territory federal
laws which without such treaty provision would not apply
there. This would seem to be fairly within the scope of the
treaty-making power, and would thus become part of the
supreme law of the land, supplanting any inconsisterit
federal legislation. Since congressional statutes and treaties
are both declared by the Constitution to be the supreme law

1 (1853) 16 Howard 164.
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of the land, either may be repealed by the other.® It does
not seem reasbnable to suppose that Congress in passing a
tariff law, providing for the imposition of certain duties
upon goods coming into the United States from places out-
side, or in passing any other general statute, intends that
it shall apply without further legislation to after-acquired
territory. Nor does it seem clear that drafters of a treaty for
the annexation of territory, or the Senate in ratifying such a
treaty, show an intention from such action alone to extend
to that territory laws which when passed by Congress were
not intended to apply there, whether they are revenue laws
or laws of other character. Such intention certainly should
be clear before a treaty is held to amend or repeal statutory
law. The position of the minority in DeLima v. Bidwell
would, therefore, seem to be more correct than that of the
majority, unless some constitutional guaranty prevents the
diversity of treatment which would result from that view.
That question we take up directly. In Dooley v. United
States? the Supreme Court, applying the principle laid down
in the DeLima case, held that after the treaty of cession,
since the ceded territory was no longer foreign territory so
that duties could be levied under the revenue laws upon
goods coming from that territory to a port of the United
States, it was no longer foreign so that the military governor
could levy duties upon goods coming to it from a port of
the United States. In Fourteen Diamond Rings v. United
States? the rule of the DeLima case was applied to the Philip-
pines. In both of these cases the same four justices dis-
sented as in the first case.*

§103. Territories and the Constitutional Guaranties. At
the same time that the case of DeLima v. Bidwell was de-
cided the decision in Downes v. Bidwell was handed down.
This case involved the constitutionality of federal legislation

* See sec. 34. . )

* (1go1) 182 U. S, 222.

3 (1901) 183 U. S. 176.

4 They were Justices McKenna, Shiras, White, and Gray.
5 (1901) 182 U. S. 244.
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placing an import duty upon goods coming from Porto
Rico. This legislation was attacked as being in conflict
with the provision of the Constitution that “all duties,
imposts and excises shall be uniform throughout the United
States.”* If this clause applies to such a territory as Porto
Rico, it was admitted by all parties that the legislation in
question was unconstitutional. The court, however, was
divided as to whether that clause did apply to Porto Rico.
The four justices who dissented in the DeLima case, holding
there that the federal revenue legislation did not apply in
Porto Rico, held in the instant case that the application of
the constitutional section in question did not extend to that
territory. They were joined by Justice Brown, who had
agreed with the majority in the preceding case. Thus by
the adhesion of Justice Brown the minority justices in the
DeLima case became majority justices in Downes v. Bidwell,
while all of the majority justices in the preceding case, ex-
cept Justice Brown, dissented in this case. Of the majority
justices three wrote opinions—Brown, White, and Gray,
while Chief Justice Fuller and Justice Harlan wrote opinions
for the minority.

As the majority justices point out, according to the law of
nations a State which has acquired territory may govern it
as it sees fit, and it would naturally follow that the United
States government would have the same gOwer unless it is
restrained by the Constitution. These justices, and par-
ticularly Justice White, try to make it perfectly clear that
Congress can never act except in accordance with the Con-
stitution, but they assert that it does not follow from this
that all of the provisions of the Constitution apply to all of
the territory over which Congress has jurisdiction. They
point out that if all of the provisions of the Constitution
apply to every territory as soon as it is annexed by the
United States, provisions in most of our treaties by ‘which
we have acquired territory are unconstitutional. They
point to the treaty ceding Louisiana which recognized that
the inhabitants of that territory were not to have the priv-

t Art. 1, sec. 8, par. 1. For a discussion of this clause see sec. 8o.
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ileges of citizens of the United States until they should be
later conferred upon them, and which gave French and
Spanish vessels a right to enter the ports of the ceded terri-
tory on the same basis as American ships. French and
Spanish ships were not allowed to enter other ports of the
United States on this basis, and so a preference was given
to the Louisiana ports, which would be unconstitutional if
the constitutional clause forbidding the giving of preference
to the ports of one State over those of another” was there in
force. Similar provisions were contained in the treaty for the
cession of Florida. So in the act annexing Hawaii provision
was made for continuing in force the. existing customs
regulations of that territory, although this put its ports
under a disadvantage as compared with the other ports of
the United States. And by the treaty with Spain for the
cession of Porto Rico and the Philippines it was provided
that Spanish vessels might enter the ports of those territo-
ries on the same basis as American vessels.? Numerous
instances of legislation are referred to, also, in which Con-
gress has recognized a difference between States and terri-
tories under the Constitution.3

The majority of the court rely for judicial support for
their position upon American Insurance Company v. Canter.*
In that case it was held that Congress under its power to
legislate for the territories may establish territorial courts,
and that in doing so the provisions of the Constitution as
to the tenure of federal judges and the jurisdiction of federal
courts do not apply. But this, in fact, is not put upon the
ground that the constitutional provisions do not extend to
the territories, but upon the ground that Congress in legis-
lating for the territories ‘‘ exercises the combined powers of a
general and of a state government,” arid in this instance was
acting in the latter capacity. The majority justices admit
that there is lauguage in Loughborough v. Blake, Cross v.

1 Art. I, sec. 9, par. 6

® Downes v. Bidwell (1901) 182 U. S. 244, 253 to 257.
8 Ibid., 257. 4 (1828) I Peters 511.

§ (1820) 5 Wheaton 317.
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Harrison® and Dred Scott . Sandford,® which is embarrass-
ing, but they hold such language in the first two cases to
be only dicta, and treat that part of the Dred Scotl case in
question as not being entitled to great weight because it was
so much influenced by political considerations, and because
the case had in fact been disposed of on another ground.
On the other hand these justices point out that the other
cases in which it had been held that all of the provisions of
the Constitution applied to the territories involved were
cases which arose after the provisions of the Constitution
had been extended by Congress to the territories in ques-
tion, and they emphasize the fact that Congress had thought
it necessary from time to time to extend the provisions of
the Constitution to the territories.?

The majority of the court assert that the phrase *“ through-
out the United States,” in the constitutional clause requiring
uniformity of duties, meant the territory of the United
States at the time of the adoption of the Constitution, and
they declare that the other provisions of the Constitution
were framed for the same territory.4 As proof of this con-
clusion they point to the Thirteenth Amendment, which
declares that “neither slavery nor involuntary servitude,
except as a punishment for crime whereof the party shall
have been duly convicted, shall exist within the United
States or any place subject to their juris¢:tion.” In this

* (1853) 16 Howard 164.

2 (1856) 19 Howard 393.

3 In Mormon Church ». United Statés (1890) 136 U. S. 1, 44, it issaid:
“Doubtless Congress in legislating for the territories would be subject
to those fundamental limitations in favor of personal rights which are
formulated in jhe Constitution and its amendments; but these kmita-
tions would exist rather by inference and the general spirit of the Con-
stitution from which Congress derives all its powers, than by any express
and direct application of its provisions.”

4 Justice Brown in hisopinion in Downes 9. Bidwell seems to hold that
the Constitution was made by the States for the States, and that in it the
term United States is intended to cover only the States.

It was held In re Ross (1891) 140 U. S. 453, that a person tried for

murder before a consular court in Japan is not entitled to a jury trial, the
Constitution not applying outside of the United States.
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amendment a distinction is made between the United States
and places ‘subject to their jurisdiction,” and this language
shows that it was not thought that a constitutional provision
for the United States would extend of its own force to all
places subject to their jurisdiction.

It is recognized that Congress may extend the provisions
of the Constitution to the territories, and it is declared
that when Congress has done so this action is irrevocable.

The majority held, as a result of all of these considerations
that the constitutional provision as to uniformity of duties
did not apply to Porto Rico by force of its annexation, and
pointed out that it had not been extended to that territory
by Congress. These justices want it understood, however,
that it dnes not follow from their argument that there are
no constitutional limitations upon Congress in legislating
for territories. There are absolute and un}qualiﬁed prohi-
bitions contained in the Constitution which prevent any
legislation by Congress in conflict with them, but the
justices do not attempt to list those prohibitions.

The minority of the court rest their position upon the two
propositions' that Congress is always controlled by the
Constitution, and that th