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EDITOR'S PREFACE 

The question of the industrial development of this country 
has been in the forefront since the policy of discriminating 
protection was adopted. Rapid changes in industrial activities have 
occurred in the leading countries of the world which afFect us 
directly or indirectly. In spite of difFerences of views regarding 
the exact method which may be adopted for bringing about the 
growth of industries in this country, the fact that such a growth 
should be brought about is accepted on all hands. The growth of 
industries in other countries has led to many problems both of 
policy and organisation, and the economic history of these 
countries is full of lessons nom which those like us who come 
later in the field may profit. It is in the fitness of things there
fore, that a systematic study of the difFerent aspects of this 
problem be made with a view to form correct ideas for the ordered 
growth of industries, and the removal of difficulties and obstacles 
as far as possible. 

Some efFort in this direction has been made in this series. In 
a former volume entitled 'The Growth of Trade and Industry in 
Modero India,' an" introductory survey of facts relating to the 
principal industries in the country was made. This prepared the 
way for the consideration of the question of industrial policy 
which was discussed in another volume namely, 'Industrial policy 
of India with special reference to Customs TarifF.' It was indicated 
in the Preface to the latter volume that the forward industrial 
policy, which was advocated therein, would not by itself. be 
sufficient to develop industries in the country. It was necessary 
along with such a policy to solve problems relating to the 
organisation and finance of industries. These problems have 
attracted great attention in recent times partly in tbe form of 

• investigations by. the Banking Committees, and partly in the form 
of legislation, which has brought about important changes in the 
Companies Act. 

The present volume aims at .the discussion of questions relating 
to the orpnisation and finance of industries. The authors have 
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approached the question in an unbiassed manner, and have not 
hesitated to point out defects and suggtst radical remedies. The 
impression is easily formed that while we insistently ask the State 
to help by adopting a forward industrial policy, we should at the 1 

same time be prepared to put our house in order by removing all ... 
those weaknesses and deficiencies whIch have crept into our 
industrial organisation. Some of these can be. removed only by 
enlightened public opinion and by improved methods on behalf of 
those who are in charge of industries. It is to be expected that in 
view of the general awakening in the country for economic 
progress, ireater interest will be taken in problems of this nature, 
which otherwise become the concern of the few. 

The present ~ork in its original form was done in the form 
of theses for the M. A. degree of this University by Messrs. D. R. 
Samant and M. A. Mulky during the years 1980-88. The material 
of these two theses was subsequently co-ordinated for the purpose 
of this volume. While this was being done Dr. 'Po S Lokanathan's
book on 'Industrial Organisation in India,' was published in 1985. 
Though the general object of Dr. Lokanathan is similar, his 
approach and emphasis on different aspects of th«< problems are 
different. He is more concerned with the organisation of industries 
and less with their financial problems. He devotes considerable 
space to the managing agency system, to describe which, he draws 
largely on the experience of certain European houses working 
mainly in Calcut~.,The object of the present volume is wider, 
because whHe it: iriYea 'due consideration to the problems of the 
managing agency system, it coBsiders other equally important 
allied problems both of finance and organisation. It also discusses 
the positipn of small industries which does not find place in Dr. 
Lokanathan'a work. These observations are made not with a view 
to criticise Dr. Lokanathan~s work, but to point out the differences 
in the treatment of the two volumes, aud the fact that the 
material part of the work was done before Dr. Lokanathao's 
volume was published. • 

The co.ordination of the work of Messrs. Samant and Mulky, 
and its revision for the press was unfortunately delayed because of 
the absence from India of Mr. Mulky. Mr. SalDant had therefore, 
to undertake the greater amount of responsibility in th~s connection. 
So far I1S the actual diVision of work between the two authors is 
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concerned it may be mentioned that chapters I-V, VII and VIII 
are written by Mr. Samant and chapters VI, -lX, X and XI by 
Mr. Mulky. Advantage has however, been taken of this delay in 
incorporating in the book an appendix giving a survey of 
important changes in the Companies Act, which affect the 
organisation and finance of industries in India. Mr. Samant is 
responsible for the appendix. 

It may be added thataeademic workers writing on subjects 
of practical importance have naturally to depend on the co-operation 
of the men of affairs not only for information but also for that outlook 
which is born of experience. Though efforts were made to obtain 
such co-operation in writing this work, they were not always 
successful. It is to be expected that those in trade and industry 
take a broader view of things, and do not discourage such' efforts, 
because the systematic study of their daily work, is bound to be 
beneficial to all concerned. 

8.hool oj E.onomi.,. 4' Sooiology. 
Unitl".litll oj Bombay. 
15th JaRfUJr1l1937. 

O. N. Vakil. 
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APPENDIX 

THE INDIAN COMPANIES' AMENDMENT ACT, 1986 

While the book was in the press the Indian Companies' Act 
was amended by the Indian Legisla'ture. This Act, which is 
known as the Indian Companies Amendment Act of 1986, has, we 
are glad to say, brought about in the industrial organisation of 
the country certain salutary changes, the necessity of many of 
wbicb we had occasion tt) indicate in tbe body of the book. The 
new Act no doubt is a great step forward on the former legis
lation and should, if ingenious businessmen and lawyers are not 
able to find loopholes frustrating its aim, prove belpful in bring
ing about 1\ healthy growth of joint-stock organisation. And we 
have every bope that Government will not lose time in removing 
the loopholes, if any, that may defeat the intentions of the Legis
lature. 

We propose to review briefly the more important changes made 
by tbis Act. The extent of the changes effected can well be imagined 
by the fact that it runs into 128 sections with a considerable 
nnmber of subsections in some of them. We do not wish to 
discuss here all these changes. In the first place, with many of 
them, especially with those concerning 'Banks and Private Compa_ 
nies, we are not directly concerned; secondly, certain sections 
deal with details of legal and accountancy provisions, whicb need 
not be discussed here. We propose to discuss only those sections 
wbich are likely to bring about in the organisation and finance of 
industrial concerns changes which are important from an economic 
point of view. 

These changes can be divided into certain groups such as those 
concerning (1) mushroom companies, (2) fraudulent companies 
(8) the issue and contents of prospectuses, (4) disclosure of finan~ 
cial position to shareholders, (5) shareholders' control over the 
management, (6) managing agents (7) winding up of companies, 
(8) banks and so on. . 

MUSHROOM COMPANIES 

The first thing that any legislation in matters economic must· 
aim at is to stop the wastage of existing resources of material well~ 
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being. Such wastage takes place, in the field of industries, when 
e .. er auy industrial scheme is not able to add to the wealth of the 
nation. The first duty of a piece of economic legislation, therefore, 
is to stop the. expenditure of resources on all such unfruitful schemes. 
The Act under con~ideration attempts to do this, so far as joint
stock organisation .is concerned, by discouraging mushroom com
panies. Such companies not only result in wastage of the assets 
expended on them, but they entail still greater loss in so far as 
they frighten the investing public, and make it difficult to find 
capital even for deservilJg industrial schemes. This impediment 
iu the way of industrial progress must therefore be checked as 
effeetively as possible. The checks exerted by the former Company 
Law were weak, and hence the history of the industrial progress 
of our country shows that whate .. er advancement we have made 
is at a great ~ost. Tbe present legislation no doubt is an improve
ment in this respect over the former one. 

Tbe companies wbich owing to insufficiency of funds are not 
able to start work or even though they "tart working are required 
to close down soon owiug to financial difficulties, are called mush
room companies. Such companies are started witb a motive. 
usually an honest one, to work some attractive schemes but they 
rarely achieve the goal owing to insuffiCiency of funds.. Naturally 
the resources spent on such schemes are lost as they are not able 
to yeild any return to the owners. In our first chapter we ha\"e 
shown that the promotion of such mushroom companies cost the 
Indian investing public nothing less than 6~ crores during the 
short post-war boom period. 

In the fifth chapter, while discussing the problem of raising 
initial capital we hue shown how companies are started without 
raising sufficient capital. Such enterprises are of course foredoomed 
to fan; some of them do not even start work but are wound up 
before tbat. The former law had no provision to cbeck such 
activities; on tbe otber hand it encouraged them. The peculiar 
provisions of the minimum subscription clause contained in it 
made it possible for the organisers of such scbemes to get out of 

. the activities witbout any loss to themselves. We baTe already 
sbown in the said chapter how by keeping the minimum low, 
-the organisers could utilise tbe money raised from the shareholders 
to defray the payment to be made to them, on account of their 
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personal and material servicE:$~ The organisers of unsound compa
nies thus did not run !iny great ,risk. In such cases it is the 
outside inve"tors who lost their money, and iIi orf;ler to avoid such 
los8 we~ad suggested that no company shouid be all~wed to 
Pl1'ceed to allotment of 'shares unless the subscription guaranteed 
the supply of funds sufli!-!ient to satisfy the needs for fixed an~ 
workiri/t capital. Anf;lwl' are glad to say that the new Act contains 
provisions on these lines. 

The ,imende~ Act now lays down that in fixing the minimum 
~ubscription, the directors must see that the raised fund~ would 
provide (a) the purchase price of any property purchased or to be 
purchased; (6) the preliminary expenses; (e) commission for procu
ring subscriptions for any shares in the company; (d) repayment 
of moneys borrowed by the company in respect of any of the fore
going matters; an4 lastly (e) working capital.1 This provision will 
no doubt make it difficult to start concerns with insufficient 
funds; but it will not prove as beneficial as it seems at first sight. 
Its effect is weakened to a gt'eat extent by the pro,viso :which 
leaves the direct~rs free to raise the necessary capital in ways 
other than by issuing shares, for instance, by issuing debentures 
or by accepting deposits or borrowing 10,ans.1 

This freedom to raise capital in ways other than by issu~ng 
shares not only weakens the provision but may even frustrate its 
aim. :r'he directors, for instance, may declare that they have secured 
a certain proportion as deposits from the agents, and require only 
a certain proportion as share capital, and when they have secured 
subscription for that small amount of shares, may proceed to allot
ment. Later on it may so happen that the managing agents who 
are the promoters and creditors may decide to wind up the concern, 
and may withdraw their deposits and appropriate the share money 
for' their expenses and commission, the shareholders in the end 
losing their money. 

In the same chapter on Initial Capital, we have also shown how 
certain other countries have made legal PrQvision regarding raising 

1 cf. Section 10 I (t). 
'" ......... tbe amount stated iD tbe prospectos as the minimnm amount 

which in tbe opinion of tbe directors must be raised by the iSSDe of sbare
capital in order to provide tbe Bums or, if any part thereof is to be defrayed 
in Bny otber mBDner, tbe balance of the Bum reqnired to be provided in' 
respect of tbe matters specified in lIubsection (2) ••••..•••••. " Section 101 (I). 
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a substantial portion of capital ont of share issue. Snch a provision 
is. quite necessary in this country, and this would have been,' 
achieved if the suggestion in the Bill as originally introduced had,' 
been accept~d. It was originally suggested that" the subscribed 
capital ~ust either be sufficient to meet the expenditure for all 
the head~ mentioned above or .. 881 per cent. of the share capital 
offered to the public for subscription whichever is higher." It 
was also suggested that at least 25'/, of the subscribed capital must 
have heen paid for or received in cash by the company. This part 
of the section would have ensured financial soundness to a greater 
degree, but unfortunately it was deleted by the Select Committee. 

This provision is likely to result in one more disadvantage. 
It gives good opportunity to the agents to keep the concerns 
indebted to them. In one of the sectionsl relating to the managing 
agency contract, it is provided that at the time of determination 
of the contract, the agents must be paid back all dues belonging 
to them. The clause relating to minimum subscription as finally 
passed gives the managing agents an opportunity to keep the 
concerns heavily indebted to them from the very beginning. As 
such loans would be spent in fixed assets it will be impossible to 
payoff the loans without winding up the concerns unless some 
other financier comes forward to advance the necessary amount, 
or it is raised by issuing debentures. In the former case the 
financier will demand the agency rights and in that case it will 
mean little benefit. As regards the second possibility it is easy 
to imagine how difficult it is for the disorganised and scattered 
shareholders to carry out such a financial scheme in the face of 
opposition from well organised and powerful management. This 
clause thus gives a good opportunity to the managing agents to 
make their contracts almost permanent· These defects could have 
been avoided by making it obligatory to start a company only with 
owned capital, or at least with a large proportion of owned capital. 

PREVENTION OF FRAUDS 

Another way in which,the waste of assets is prevented is 
through suppression of fraudulent concerns. Like mushroom 
·concerns fraudulent concerns also involve a great loss of capital 

."" 
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resonrces. The harm done by both these types of companies does 
not remain restricted only io the actnal loss of capital involved 
in them bnt spreads much beyond that. They create a bad name 
for industrial inyestments and discoursge the supply of capital for 
industrial pnrposes. 

',Just as under the former Act there was no direct check over 
promotion of mushroom companies, so also there was no special 
provision to check the activities of fraudulent company organis~rs 
and managers. The only way open for the aggrieved party under 
the. existing condi.tions is to seek redress under the Penal Code. 
But to file a criminal suit against a man in a responsible positioQ. 
involves great difficulty. The amendments introduc~d by the new 
act have made it more easy to check the'perpetration of frauds. 

According to the new Act the Registrar of joint-stock compa
nies is authorised to investigate into cases of fraud brought to his 
notice by any creditor or contributory and after enquiring to make 

'. a report to the Local Government.1 The Local Government on its 
part has been authorised to launch a prosecution at tbe cost of 
the state against those, who as a result of investigations are con
sidered guilty of any offence.' According to this Act the respon
sibility of the aggrieved party ends on bringing to the notice of 
the Registrar the suspected acts of fraud. 

THE ISSUE AND CONTENTS 01' THE PROSPECTUSES 

After suppressing the mushroom and fraudulent concerns, the 
next step is to see that the rest of the ooncerns are conducted on 
honest and efficient lines. The most important feature of joint
stock organisation is that those wbo supply tbe capital cannot 
have a direct and constant control over the management of the 
concern. The management tbus having no financial stake in the 
concern are likely to be careless and even fraudulent in tbeir work. 
Tbe best way to check and suppress such activities is to bring the 
affairs under greater supervision and control of the shareholders. 
The shareholders being scattered and unable to go into the details 
of tbe working of the concern, it must be made legally binding 
upon the management to keep the owners informed of their 

activities. 

I cr. SectloD IS7 (a) (8) aDd (b> (6~. 
t cr. SectioD In (a> 

3:> 
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Under the former Company Law there was no provision whereby 
the managers were required to keep the owners informed of the 
afTairs, and consequently the .shareholders generally did not know 
anything except that they received or did not reeeive dividends. 
As a result, there was a great demand for greater control by the 
shareholders on their concerns, and the new Act is a great step 
forward in that direction. 

The first provision in this respect is in regard to the particu
lars to be disclosed in the prospectus. The prospectus is the 
document which gives the- necessary information about the 
proposed company to the prospective investors. It is therefore 
only just that the shareholders should get accurate and honest 
informa,tion about the enterprises in which they intend to part
icipate. In order to meet this demand certain provisions are made 
in the new Act to make the information more exhaustive and 
accurate. For instance, it is made necessary to disclose in the 
prospectus the agreement regarding the appointment and remuner
ation·of the managers or managing agents.1 In our chapter on the 
Managing Agency System we have shown how the difTerent pro
visions relating to the appointment and remuneration of the 
agents were not. disclosed to the shareholders, who, going by the 
statements in the prospectus, remained almost in the dark about 
such matters. The managing agents by difTerent provisions in the 
agency agreelDent nsurp too much power and render the share
holders powerless in controlling them. Similarly, by difTerent 
financial provisions the agents involved the concerns under great 
financial obligation to themselves. This agreement being not easily 
available to them, the shareholders used to purchase the shares in 
blissful ignorance about aU these conditions. An agency agreement 
is a contract between the shareholders and the managing agents; 
and it is therefore only just tbat both the parties should be fully 
aware of the conditions of the contract. 

The provision made by the new Act in this respecL is not 
quite satisfactory. The relevant section only says that the 
prospectus sbould contain "any provision in the articles or in Any 

.• I 5e ... tioo 93 (I) (C) states that the prospectus must contain .. an)' pro
"'vision in the articles or io ao)' contract as to the appointment of managera 

or managing agents and the remuneration payable to them." 
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contract as to the appointment of managers or managing agents 
and the remuneration payable to them." This prl,lvision is likely to 
be interpreted as requiring statements of the names of the agents 
and the percentage of the profits to be paid t.o them as remuneration 
for managerial services. BBt in our chapter on the Managing 
Agency System, we have shown how the managing agents make 
money in so many ·different ways. They want commission for 
secnring capital, fixed and working, for purchasing machinery and 
rB.W materials, for arranging sales, for carrying out insurance, 
for maintaining a head office, and ~ometimes even for labourers 
employed and the payments made to them. Such commissions are 
likely to be considered as payments not for managerial services, but 
for each different respective service, and therefore need not be 
includt>d in the prospectus which requires the statements of pay
ments for managerial services only. It is of course difficult to 
understand what is the managing agents' conception of their 
managerial duties and functions. It would have been better 
therefore, if it were specifically pro"ided that the prospectus should 
mention all sorts of payments to whir.h the managing .agent is 
entitled. No fair minded person would say that the ~anaging 
agents should render any service gratis to the client concern. 
What is equally fair is that the shareholders should have a clear 
idea of the lioancial obligations that they undertake when they 
purchase the shares. 

Whenever underwriters are employed, the directors must 
disclose in the prospectus the names of the underwriters and their 
remuneration. Besides this the directors ,must also include a 
statement to the effect that the underwriters possess sufficient means 
to fulfil the obligations undertaken by them.' This provision 
regarding underwriters is important. When it is declared that the 
issue has been underwritten, it mE-ans that the enterprise will not 
remain without being started forwantof funds. Naturally, it becomes 
easy to sell the shares of such a concern. In the'·end if the under
writers are not able to ful61 their undertaking and the outside 
subscription does not warrant a successful conduct of the enterprise, 
those who had purchased the shares on the understanding that the 
whole issue had been underwritten stand to, suffer. It is therefore 

'ct. Section 98 (ee). 
sst 
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proper that_ the investors should know more about the financial 
and social position of the underwriters, so that they might be in 
a better position to decide about the possibility of the undertaking 
being fulfilled by them. 

All these provisions are intended to give the prospective in
vestor more or less a clear and accurate idea as to the financial 
position of the concern in which he intends to invest bis money. 
But we do not think that they will serve any great purpose. 

In our chapter on Initial Capital we have shown how the 
properties are likely to be transferred to a new company at an 
exorbitant price and in that case the concern is likely to sulfer 
from financial scarcity if not bankruptcy, and stressed the necessity 
of ascertaining the propriety of the price to be paid in such cases. 
But this suggestion does uot find a place in the new Act. The 
provisions described above will at the best enable the prospective 
investors to form some idea as to whether the price paid or to be 
paid is reasonable or otherwise. These provisions thns will prove 
useful only from the point of view of tbose who can understand 
such things; for otbers it is of little use. In all probability those 
provisions will prove as useless and uuimportant as tbat about the 
minimum subscription in the former Act. Legal provisions wbich 
are meant to be of use to guide those who understand the things 
generally prove nseless in the case of those who do not understand 
the same. In the latter case the law must not only provide for 
the disclosure of the facts, but must also provide for passing a 
judgment on the same. In the book while discussing tbe problem 
of stock-wateriug, we have described how in other industrialised 
countries, tbe state has made provisions to ascertain that the prices 
paid for properties acquired by joint.stock companies are not un
reasonable1• Some provision on these lines is quite essential in this 
country; and it is regrettable that an opportunity to accomplish 
this was lost. Owing to the general ignorance of business matters 
on the part of our investors-, such a provision was all the more 
urgent. 

DISCLOSURE OF FINANCIAL POSITION TO SHAREHOLDERS 

Just as the new Act intends to give the prospective investor 
full information about the financial position of the concern in 

I See the chapter 00 Ioitial Capital. 
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which he intends to invest~ so also it contains certain provisions 
which are intended to keep the shareholders flllly informed about 
tbe financial position of the concerns in which they have already 
invested their money. As the shareholders cannot themselves 
manage the affairs of the company. the same has got to be left in 
tbe hands of the executive appointed by them. And the Question 
of seeing that the executive work is done ill the interest of tbe 
shareholders has proved a hard nut to crack in the field of 
company law. Two different ways are. devised to accomplish this. 
Either the executive is obliged by the law to manage the concern 
in a way which is considered to be beneficial to the owners, or they 
are obliged to keep the owners informed of the affairs. so tbat. the 
latter being fully a ware of the working of the concern should be in 
a position to bring about changes which they deem to be desirable . 

. The provisions made by our company law in tbis respect belong to 
the latter type. The rules regarding the periodical supply of 
information ahout the finances of the concern to the shareholders 
have been made much more strict under the new Act. 

Under the old Act the only source for the shareholders to get 
information about a going concern was the balance sheets published 
hy it. But the balance sheets, as they are published at present, 
are aimed more at hiding the situation than at disclosing it. 
It will be difficult even for an expert accountant, not to speak of 
a layman, to form a correct opinion about a concern by reading 
balance sheets in the present form. The new Act has brought 
about Bome salutary changes in this situation. First of all, it 
has improved the form of the balance sheet to some extent. l 1'he 
new form provides for greater details regarding certain points 
such as redllction of capital assets, debts, investments etc., which 
will prove useflll to the shareholders. Bilt still the supply of 
information provided by that form is not exhaustive and clear. 
The only noteworthy feature about the form is that its observance 
bas been made more strict. 

Bilt the Act has made some important improvements in other 
directions. So far the sbarebolders had to remain satisfied only 
with the balance sheet. Bnt under the new Act the compilation 
and circnlation of three other documents bave been made com_ 

I See Section lSI (I) aDd (I) aDd the form F from Schedule III. 
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pulsory. For instance, every balance sheet must be accompanied 
by a copy of the auditor's report.' Hitherto the shareholders were 
required to go io the registered office ot the company to see the 
auditor's report. The auditor's report if it is drawn carefully and 
conscientiously, will help the shareholders to study the balance 
sheets more correctly. The auditors must also certify as to the 
correctness of the accounts and IIlso their conformity with the law.' 
Besides, they are entitled to receive the notice ot and to attend 
any general meeting of the "company, at which any accounts 
examined or reported on by them are to be considered. In such 
meetings they are entitled to make any statement or explanation 
they desire with respect to the accounts.' But. this provision is not 
likely to be effective. The auditor's report to be of any importanc!! 
must contain an impartial scrutiny of the actions of the matJage
ment, and the satisfactory discharge of this duty depends upon the 
extent to which they are free from the control of the management. 
Not much importance can therefore be attached to this provision, 
until the management is deprived of their voice in the election of 
lhe auditors. Owing to the same circumstances, nothing important 
CaD be expected even from the provision entitling the auditors to 
appear before the shareholders in the general meetings. Here also 
they cannot be ordinarily expected to be impartial to the manage
ment. All the same it would have been better if the appearance 
of the auditors in the shareholders' meeting had been made 
compulsory. Under the provisioll explained above the appearance 
of the auditors has been left. to the will of the auditors who ex
cept under very exceptional circumstances cannot be expected to 
attend the meetings and to incur the odium of the displeasure 
of the management by criticising their actions. 

As a matter of fact it ought to have been made compulsory for 
the auditors to appear before the shareholders and to explain to 
them their findings. In short, the provisions regarding the written 
and oral report of the auditors will not prove effective. In the 
second. chapter of the book while speaking about the auditors we 
have shown how even some big concerns reduce auditing to a mere 
farce. And this they can do as they wield a preponderant voice 

, d. Section 181 (8). 
'ct. Section U.S (t) (b). 
• ct. Section Its <'). 



APPENDIX 279 

in the appointment of the auditors, and naturally the latter cannot 
be expected to be impartial to the former under such circamstances. 
If the auditors are to be of any use; they must be made quite 
independent of the management. Only then can they be expected 
to discharge their duties efficiently and impartially. 

The new Act has made it necessary for the management to 
prepare and circulate profit and loss account in addition to the 
balance sheet. l Under the old Act the submission of profit and 
loss account was left to the will of the management. This account 
must show, in a classified form, the amount of gross income, 
distinguishing the several sources from which it has been.deriverl, 
and tbe amount of gross expenditure, distinguishing the expenses 
of. establishment; salaries and other matters.' Such an account of 
iiIcome and expenditure will be more comprehensible to the 
shareholders than the too technical and obstruse balance sheet. 
The profit and loss account must also contain particulars regarding 
th'; total of the amount paid whether as fees, percentage commis
sion or otherwise to the managing agents, if any, and the directors 
respectively as remuneration for their services, and the total of 
the amount written ofF for depreciation.s The importance of this 
provision will depend upon the extent to which it will be able 
to reveal the amount of money made by the agents in difFerent 
ways out of the client concerns. For instance, if it means a 
complete disclosure of the total income of the managing agent 
from that particular ~oncern, then it will have some salutary 
efFects. In our chapter on the managing agency system, we have 
shown in how many difFerent ways, the agents derive income from 
the client concerns. The disclosure of all such payments received 
by the managing agents will prove benefiCial, in 60 far as it will 
exerCise an indirect check upon the tendency of the agents to 
Iqueeze lDoney out of the client Concerns. The disclosure of the 
payment made to the directors will also prove useful in so far as it 
will make it possible to compare the total costs of the directOrate 
with the services received from that body. This will discpurage 
the practice of forming too large Ii boBrd, for considerations other 

1 cr. Section lSI (1) • 
• Section 11 ('> bas made compulsory tbe Regulation 10'1 wbicb contains 

the above provisions. 
• cr. Section IS (32). 
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than its services to the concer,n. Another noteworthy provision 
about the profit and losl account is the statement of the deprecia
tion written 011'. This provision is not likely to prove of any great 
use. It will have at the hest only an indirect ell'ect in so far as it 
will give prominence to the depreciation item. But this cannot 
mend the present negligence regarding depreciation provision. 
The absence of a proper provision for depreciated assets is one oj 
the greatest defects of our industrial finance,1 and this situation 
can he improved only by making it compulsory for every concern to 
set aside every year, a certain percentage of the assets as depreci
ation reserve. So long as this has not been done, mere disclosure 
of the facts will prove of little use. 

Besides these documents, the directors must work out and 
circulate among the shareholders their own report, which was not 
compulsory under the old Act,regarding the financial conditioll 
of the concern.' This report must contain statements regarding 
the amount which they recommend should be paid by way of dIvi
dends and the amount which they propose to carry to the dill'erent 
reserves. This compulsion upon the directors to inform and explaill 
their policy to the shareholders is likely to yield a double advan-

-tage. It will exert an indirect influence upon the attitude of the 
directors in so far as they will have to be more careful about 
their actions, being required to intimate and explain the same 
to the shareholders. From the point of view of the shareholders, 
it is always advantageous to have as much information as possible 
about the concerns in which they have invested their money. 

One more important provision to be mentioned in this connec
tion is that all these reports and statements must be sent to the 
shareholders at least fourte~n days before the meeting at which 
they are to be discussed. Previously, this time limit was only 
of seven days and the shareholders hardly got any time to consider 
the information supplied to them before the meeting was held. 

One noteworthy addition belonging to this group of informative 
provisions discussed so far deserves mention here. The new Act 
provides that a register should be maintained containing the 
particulars of the contracts entered into between the company and 

1 See the chapter on Administration of Earnings. 
'd. Section 1S1 A (1). 
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any of its directors, and it s~ould be open to the inspection of the 
shareholders. I This provision will give the shareholders an idea 
of the financial relations of the directors with the concern. Besides, 
it will make the directors more cautious ahout their dealings and 
also will give an opportunity to the shareholders to scrutinise and 
if necessary to nullify or rectify any unfair bargains. 

All these provisions are intended to enable the shareholders 
to have as clear an idea as possible about the finances of their 
enterprise. Formerly, a balance sheet, which was prepared more 
to misguide than to guide, was the only soutce of financial infor
mation for the shareholders. Some better managed concerns no 
donbt supplemented the balance sheet with profit and loss account. 
But there being no obligation to issue the latter statement,. 
most of the companies avoided the trouble of preparing and issuing 
it. The information supplied by both these documents will be 
madt: more comprehensible by the directors' report, which will 
enible the shareholders to know the policy and actions of the 
executive which we're respOusible for the position stated in these 
documents. 

All the prOVisions regarding the supply of financial information 
to the iuvestors, at all stages, which we have discussed so far, 
are of an informative nature. They ate only intended to supply 
the information to the prospective as well as existing shareholders. 
The supply of such information is useful only if the persons fot 
whom it is meant are able to read it in the proper light. Besides, 
it can prove of any nse only when the shareholders wield effective 
control over the executive, and can bring about desirable changes. 
But where the owners do not wield an effective and iinmediate 
control, the actions of the executive mustl>e restricted and directed 
by the law. In the second chapter, we have shown how the 
shareholders even in forward countries like England, find it diffi-. 
cult to exercise an effective c~ntrol over the management. Iii. 
india the management is still more beyond the control of the 
shareholders, first, owing to the existence of the managing agency 
system and secondly, owing to the general ignorance and inefficiency 
of the shareholders. Undet these circumstances, it would have 

1 ct. Section 91 (A) (8). 
86 
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been better if the management had been obliged to follow certain 
salutary financial policies laid down by law. 

SHAREHOLDERS' CONTROL OVER THE MANAGEMENT 

After enabling the sharebolders to bave a full knowledge of 
the financial position of a concern, the next sphere for reforms 
was to enable them to have control over its management. In a 
joint-stock company the shareholders who are the owners cannot 
have a direct control over tbe enterprise. Their powers are 
delegated to the boards of directors who manage the affairs of 
the concerns on their behalf. The management and ownership 
of a joint-stock company being thus separated, the managers are 
likely to be careless and fraudulent in their work. And in order 
to avoid such a situation it is necessary to bring the management 
as much under the control of the owners as possible. The manage
ment of a joint.stock company is ordinarily vested in the hands 
of the board of directors and the control of the owners over the 
affairs of the company will depend upon the extent of their con
trol over these boards of directors. Under tbe former law the 
boards of directors were formed in such a way that the share
holders could exert very little control over tbem. This control 
was materially curtailed owing to the present form of the managing 
agency system, whereby the majority of the directors were nomi
nated by the managing agents. Such directors being beyond the 
control of the shareholders, the concerns were managed by persons 
who could hardly be called the representatives of the shareholders. 
But the new Act brings about some improvement in this situation. 
In the first place it is' provided that every company, must have 
at least three directors. 1 No more will it be possible to manage a 
company with only two directors. It is further provided that two
thirds of the directors of a company started nnder the new Act 
shall be liable to have their office terminated by rotation.. By 
another provision it is laid down that the managing agents ca~t 
have more than one-third of the directors nominated by them.
This is a step in the right direction. because it will act as a check 
on the directors who cannot have a permanent position. Besides 

1 cI. SectioD 8S (A) (1). 
• ct. 5eetioD 8S (D) (I). 
- cf. SectiOD 81 I. 
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it may be noted that in vi.ew of regulations 78 and 81 all the. 
directors will have to· retire at the first annual general meeting. 

The control of the shareholders on the directors. is further 
strengthened by· enabling them to remove an undesirable director 
by passing an extraordinary resolution to that effect. I Under this 
provision the directors will have to think twice before disregarding 
the will of the shareholders. A director will have to vacate his 
office even if he absents himself from three consecutive meetings 
oftbe Board, or for a continuous period of three months, whichever 
is longer, without leave of absence from the board. 

The new Act not only attempts to make the directors more 
active in their duties but it has also increased the responsibilities 
of their office. No more is it legal to exempt the directors, mana
gers, aud itors or any other officers of the company from, or indemni
fying him ~gainst, any liability in respect of any negligence, 
default, breach, of duty or breach of trust of which he may be 
guilty in relation to the company.' In the second chapter while 
discussing the relations of directors with companies, we have shown 
how the directors were relieved of their responsibilities by special 
provisions in the Articles of Association. We have suggested that 
such attempts to relieve the directors of thp.ir proper responsibility 
should be made illegal. The present section carries out this 
suggestion. The effect of this provision will be to eliminate from 
the boards of directors persons who do not understand their duties 
properly; and those who accept the· responsibility of directorship 
will be more .vigilant about the acts of the managers or managing 
agents. 

Not only has it been made more difficult for the directors to 
shirk the responsibility of discharging their duties carefully and 
conscientiously, but many additional responsibilities are also im
posed upon them by the new Act. For instance, the" responsibility 
of keeping propel' books of account has been cast upon them, and 
if any director fails to take reasonable steps to secure compliance 
by the company with the requirements of this section he is liable 
to a heavy fine.- In cases where there are managing agents, the 
managing agents are held responsible for keeping proper booka 

1 cf. SectioD 86 (G). 
I cf. SectioD 86 (e). 
I cr. SectiOD 180 (3). 

36· 
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and the directors are relieved of this responsibility.' This provision 
will result in the maintenance of books of accounts in proper 
order. Under the former Act there was no such obligation upon 
the directors. Though Section 230 of that Act provided that every 
company should maintain proper account books, still neither the 
agents nor the directors were held responsible for the maintenance 
of such books. They were relieved even of what indirect responsi
bility they bore in this respect being the supreme managerial 
authority, by providing an indemnity clause in the Articles. 
Under these circumstance~, proper accou,nt books were not 
maintained, with the result that in many cases of frauds, it was 
difficult to trace the culprits.' In this connection, the directors 
are further required to supply to the Official Liquidator a full 
statement disclosing in detail the affairs of the company to enable 
him to have a clear idea as to the company's financial position.' 

When the shareholders elect a director they do so because they 
have confidence in the honesty, integrity and business ability of 
the person. It showed therefore a complete disregard of duty and 
responsibility for a director to assign his office to any person who 
was not able to win the confidence of the shareholders. Such acts 
on the part of the directors testify the general complaint that 
though in theory the directors are the representatives of the 
sbarehold .. rs, in practice they completely disregard them. But the 
new Act makes certain provis;ions whereby the directors cannot 
afford to forget that they are the representatives of the share
holders. No more, for instance .. is it possible for the directors to 
assign their office to any other person, without the consent of the 
shareholders expressed by a special resolution.6 

The provisions discussl'd so far attempt to bring the directors 
under a greater control of the sbareholdl'rs and to increase the 
responsibilities of their office. The Act further attempts to restrict 
the directors from takiug nndue advantage of their position in 

I cf. Section 130 '3). 
'Some interesting ezamples of sncb mismanagement ..,ill be found in 

tbe lecture of Mr. S. S. Engineer, a member of a well-known auditing firm 
in Bombay, delivered on 2.>tb April 1930, at tbe time of the first Annual 
Social or the Incorporated Accountanla' Association, Bombay. 

'ct. Section 117 \ (1) ( .. ). 

• cr. Se('tioD 86B. 
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makin~ money. They are, for' instance, prohibited from holding 
any office of profit under the company except that of a managing 
direct~r or manager ur a legal or technical adviser or a banker 
without the consent of the company in a general meeting. The 
office of managing agents is not considered an office of profit under 
the company.l So also the directors are precluded from entering 
into any contract for sale, purchase, or supply of. goods and 
materials with the company without the Board's" consent.' 

In our chapter ou the managing agency system, we have shown 
how the managing agents and their friends or nominees on the 
board entered into contracts with the company for the sale of the 
manufactured goods or the supply of raw materials or machinery, 
usually to the dis~dvantage of the shareholders. Under the former 
Act when the managing agents could have a majority of their 
nominees on the board all sllch contracts meant more or less a 
distribution of spoils among themselves. But the situation will be 
different under the new Act. Now there will be a majority of the 
representatives of the sha~eholders who can ordinarily be expected 
to protect the interests of their electors. It is fprther provided 
that an interested director shall 110t be counted for the quorum, 
which will make it difficult to pass such a resolution in the absence 
of some directors.' The protection given by these sections gains 
strength from the obligation to disclose "all such contracts to the 
shareholders, a provision which we have already discussed. All 
the same it must be admitted that the protection given by the 
necessity of securing the consent of the board for such· contracts 
cannot be said to he adequate under the existing circumstances. 
It wonld have been better if the consent of the shareholders were 
made necessary in such matters. 

The present Act prohibits a company from advancing loans to 
• director or guaranteeing any loans made" to him or to a firm of 
which he is a partner or to a private company of which such a 
director is a director.' This provision is important in so far as it 
precludes the directors from utilising the funds belonging to the 
companies under their direction for their personal use. Such trans-

I ct. Section 86E •• 
I ct. Set"tion S6P. 

• ct. Section 9lB (\I). 
'ct. Section 86D. 
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actions were not rare. and their effects were not infrequentl, 
detrimental. The money was usually lent at a very low rate. and 
losses from default were Dot uncommon. 

Two more important amendments were moved containing furthel 
limitations on the powers of the directors, but they were throwll 
out by the Assembly. One of them attempted to limit the numbel 
of concerns of which a man could be director. For instance, it 
was suggested that a man could not be a director of more thall 
twenty companies. In the second chapter of the book while 
referring to this question we have shown how companies cannot 
derive benefit even from able directors if they serve on the boa'rds 
of many companies at the same time. It doe~ DOt' require any 
great imagination to realise tbat a man, whatever his ability, can· 
not discharge his duties effiCiently if he is. required to serve on 
the boards of 60 to 80 companies at a time. The r«,sult is that 
such a person, in spite of his ability, proves of little use to any 01 
them. These persons would have proved ;nore useful if they had 
restricted their activities to a limited number of concerns volunta
rily. The present method has created ,almost a class of directors 
in industrial centres like Bombay and Calcutta. The business 
ability of mllny able persons outside ~his class is being wasted for 
want of opportunity. If these directors had restricted their 
activities to a few concerns, their;own services would have been 
more effective, and this would have left opportunities for other - -persons with merit Ilnd ability. ,Of course it must be admitted 
that the provisions of the new Act discussed so far, which increases 
the responsibilities and dutie~, of the directors, will have an in
direct effect upon checking this tendency. So also the provisions 
intended to bring the directors under a greater control of the 
shareholders will make it difficult for a few favourite persons to 
secure membership of the,_ boards. Henceforward the election of 
the directors will be rE:la\ed to a greater extent to the active 
services that they can render to the concerns under their director
ship. Similarly the increased responsibilities of the director's 
office will have an elfect upon limiting the number of boards on 
which a man can serve. But this result would have been more 
assured if the law had limited the number of directorships that 
a ruan can unde~take. 

The second_ provision which was thrown out by tbe Assembly, 
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was legarding the disclosure by a director every year of his dea~ 
)jngs 'n the shares of the company. The u~derlying idea in 
making f;bis suggestion was to prevent directors from speculating 
in the ~ares of the companies of which they wer~ the directors. 
In the st.;ond, the third and the fifth chapters we have shown 
how the d.rectors aud managing agents by taking advantage of 
their positi'io and knowledge of the financial conditions of the 
concerns, . d~l in the shares, generally to the detriment of the 
interests of t~ outside shareholders. It is quite essential to have 
lome legal c~k on such activities. It is argued in this respect 
that if they ar'\ prohibited from doing this themselves, they will 
do the same throUgh tbeir nominees. Though this is true· to some 
extent, a legal P~ision restricting tbe directors from such activi~ 
ties with heavy 'Il:nalty for any attempts to frostrate it would 
have proved of ~t benefit. There being at present. no restric
tions on their acti,ties in this matter, they take an undue ad~ 
vantage of their posi\on. The directors, haVing greater knowledge 
of the finances of tb! concern can know the future trend of the 
prices of the com pan;;" . shares and use this knowledge in share 
speculation. making pro~ at the cost of the shareholders. Some
times they go still furthe;and actually manipulate the finances so 
as to be advantageous fo':their dealings. The result of all such 
practices is that they creat'a bad name for industrial investment; 
the persons who are expecl..jl to encourage industrial investment 
thus in practice discourage ' •.• The existing conditions there
fore prove the necessity of Pnhibiting the directors from dealing 
in the shares of the companies'.b.der their directorships. 

MANAGINl AGENTS 

It i8 for the first time in ttr.":history of company legislation 
in India that statutory recogniti'\, has been given to managing 
agents and the managing agency s)tem.l Though the managing 
agency system has been a feature i(joint stock organisation in 
India ever since its introduction, 5\Il strangely enough this 
institution was not recognized in law ti\recentl:r. This is a good 
example of how legislation in India is~any times of imitative 
and exotic nature without proper co-ordildion of the circumstan
ces existing in this country. It is be1ieed by some that this 

1 d. Section 9 (9A). 



288 ~NDUSTRIAL ORGANISATION AND FINANCE 

., definition makes it clear beyond doubt that except to the e nt 
to which the directors might themselves delegate their fu tions 
to the 'agents the agents w~uld be under, their control an direc
tion." I But this is a wrong idea. The definition as so makes 
no changes ,in the past and present 'position of the agen' and the 
directors respectively. The definition as given in the ct rons as 
follows,. "managing agent means a person, firm or 
titled to the management of the whole affairs of a 
virtue of an agreement with the company, and und 
and direction of the directors except to the extent f any. other-' 
wise provid~d for in the agreement". This definiti ,clearly shows 
that far from the powers of the agents beinjl mited by the 
directors the powers of the directors are limited the will ofthe 
agents as formulat~d in the agency agreeme ", The directors 
will have to accept their appointment with t t: powers vis-a-vis 
those of the agents as specified in the age Y agreement. The 
definition of the managing agents, therefore,no way brings the 
agents under greater 'control of the direct s, it only gives legal 
recognition to an institution which so f: 
law at all. 

The important provisions applicable managing agents are 
contained in subsections 87 A to 87 I. he first provision in this 
respect relates to the period of mana ng agency contract. It is 
provided that a managing agent shall t be appointed to hold office 
for a period of more tban twenty ears at a time; I so also DO 

managing agent appointed before e commencement of the Act 
can continue after twenty years m its commencement.· It is 
further proVided that the termi tion of the managing agents' 
office under the above rule sh not take effect until moneys 
payable to the managing agents r 'loans or remuneration are paid .• 

In our chapter on tbe Man ing Agency System we have shown 
how the agency agreements nder the old Act were formed for 
long periods of forty to si years, and in some cases they were 
even permanent and no rminable. After showing the dis-

I cf. Indian Companies 
of India Nov. 11, 1986. 

• cf. Section 81 A (1). 
I ct. Section 87 A (9). 
• cr. Section 87 A (' 

overhauled and Amended, Article V, Times 
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advaDtag~- of such long perio'il contracts, we stressed the necessity 
of lillliting 'these. contracts to shorter periods.' We, therefore 
welcome" the change introduced by 'the , new Act: But we are 
doubtful about the efficacy of these provisions in practice. 

The. te~ihatjon of the managing agents' contract, as, /laid 
above" is' lobE' elFective only when ali moneys :Payable to the 
managing.'.g'ents for'loans or remuneration are paid. We have 
more t~n once shown how the"!p8naging agents try to keep the 
client concerns deeply indebted to them: l Under these circum
stances it wilLbe very difficult for .any concern to pay olFthe loans 
due to the agents.' This provisioa will give a greater impetus to 
the tendency of keeping the client concerns indebted to the. 
agents; and in this respect it is likely to prove, more harmful than 
beneficial as it encourages unsound financial practices. 

A transfer of office by a managing agent has been made void 
unless approved by the shareholders in a general meeting.' This 
provision is importapt~ In our chapter on the managing agency 
system we have shown how by one of the sections of the agency 
agreement the managmg agents took to themselves the right ~f 
t.ransferring the agency to any party they liked, and the shar~ 
holders were re.o.dered powerless in such matters. After discnssing 
the injustice and ill eft'ects of such practice, we suggested that 
such transfers should be -rendered void unless approved by the 
shareholders and this is accomplished by the said provision .. 
Similarly, a charge or assignment of managing agents remuneration 
has also been rendered void.' 

By a further clause it is provided that if a company is wound 
up either voluntarily or by the oourt before the termination of the 
contract with the managing agents, then the managing agents have 
a rigbt to receive compensation provided tbat the winding np is 
not doe to negligence or default on tbeir part.s As in business 
matters it is very difficult to prove negligence or default in a court 
of law, tbe payment of compensation in all such cases will be a 

, 
I See for instance onr chapters on Managin; Agenc;v System and Initial 

Capital. f 
I See Snpra discDSsion regarding the Minimu~ Subscription C1anse. 
I cf. Sectiou 87 B. (C). 
'cf. Section 81 B. (d). 
5 cf. Section 87 B (d). 

31 
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permanent feature. It is also a point worth considering whether 
the possibility of getting compensation will not tempt the agents 
to accelerate the downward movement of the bnsiness in order to 
wind it up before the termination of the agency contract. Besides, 
as the remuneration of the agents is payment for their active 
services to. the business during a specific period, there does not 
seem to be sullicient ground for compensation when the business 
ceases to exist and the services end. If at all any compensation 
was thought proper the law, in view of the too heavY·compensation 
demanded by the agents in such cases, ought to. have restricted 
the limit of such, compensation. For instance, it onght to have 
been laid down that the compensation ,should not exceed the 
annual minimum remuneration or the average annual remuneration. 

It is further provided that the appointment, dismissal and 
variation of the contract of the managing agents cannot be valid, 
unless approved by the company by a resolution to that effect.1 

But a proviso has been added to this clause to the effect that it 
does not apply to the appointment of & company's first managing 
agent made prior to the issue of the prospectus. This proviso 
which was introduced by the Select Committee has deprived the 
clause of most of its importsnce. We do not therefore agree with 
those who call this .. an extremely important provision." It only 
means that the dismissal of the existina managing agents or the 
appointment of new ones or any changes in the agency contract 
must be referred to the shareholders for their approval and cannot 
be carried out by the directors themselves. But when the share
holders have a majority of their representatives (under this Act) 
on the board, and the interested parties are prohibited from voting 
it is of little importance to refer such matters to the shareholders 
when it has been approved by their representatives. 

This section would have proved of great importance had it 
been kept as introduced in the original Bill. in which case, it 
would have bee~ applicable even to the appointment of the first 
managing agent. The select committee by introducing the proviso 
eliminated the appointment of the first managing agent from the 
provision of this section. The Select Committee perhaps thought 
that as the preliminary appointment is announced in the prospectus 

1 cr. Section 87 B (f). 
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it becomes known to the ·shareholders when they purchase the 
shares.- But we have already shown how scanty information re
garding the agency contract is supplied i"n the prospectus. There 
is no exaggeration if we say tbat the shareholders purchase the 
shares with gross ignorance ahout the contents of the. agency 
contract. As the shareholders· are a party to the contract it is 
proper that they should have a full knowledge of its contents. 
With. the same view we suggested that the agency contract should 
not be considered valid unless it was approved by the shoreholders 
in the first general meeting.' Supposing there arises disagreement 
between the proposed managing llgent aud tke shareholders, the 
former should sever !lis connection with proper remuneration for 
his services rendered up to that time. This will even be in keep
ing with the principles of sound finance. It is always better that 
the preliminary expenses should be met in the beginning and 
should have no connection with the later finance of the company. 
The select Committee by introducing the proviso lost a great 
opportunity of bringing about an important change in our indusb'ial 
organization and finance. 

After making provisions for appointment, duration and removal 
of the managing agents the act refers to the problem of the 
remuneration of the agents. And in this respect it is laid down 
that the remuneration of the managing agents shan be a sum based 
on a fixed percentage of the net annual profits of the company, with 
provision for a minimum payment, together with an office allowance.
It is further provided that any stipulation for remuneration addi
tional to that prOVided by this section shall not be binding on the 
company unless sanctioned by a special resolution of the company. 

In our chapter on the Managing Agency System, while discus
sing the respective merits of the three principal systems of remu
nerating the managing agents, viz. commission on production, com
mission on saler, and commission on profits, we have shown that 

- Tbe Select Committee bave made tbe following remarks regarding this 
section, "We," tbey observe " ...... bave also soaved from its operation 
tho.e preliminary appointments announced i.n a prospectns, wbich it ~ou~~ 
be imprarticable to hold in abeyance nntll the first general meetlDg. 
Report of tbe Select Committee . 

• See the chapter on tbe Managing Agency System . 
• cf. Section 87 C (1). 
, cf. Section 87 C (~). 

87· 
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the system of paying in the form of a certain percentage on the 
profits is the best of the three. It is therefore good that this 
system has been made obligatory on all companies, unless other
wise sanctioned by the sharebolders themselves. Another salutary 
feature about this provision is tbe definition of "net profits." 
Under the former law the definition of the term net profits was 
left to the sweet will of the managing agents, and as we have 
shown in the third cbapter it was often defined in a way prejudi
cial to the sharebolders. From this point of view, it is good that 
the Act has laid down a definition of the expression" net profits" 
for thll purpose of calculating the remuneration of the managing 
agents. This definition is an improvemenla over the one usually 
laid down by the managing Agents in the agency contract. It is 
now laid down that .. net profits" means the profits of the company 
calculated. after allowing, inter alia, for depreciation and bounties 
or subsidies received frOID Government. 1 The exclusion of depre
ciAtion charges from • net profits' though theoretically correct is 
likely to have a bad effect under the existing circumstances. The 
managing agents, as they stand to lose commission on the amounts 
set aside for depreCiation, will always attempt to lessen the de
preciation charges in order to increase their commission, and tbis 
will result in causing a greater neglect of the depreciation provi
sion than is found at present. The only check on the managing 
agents in this respect will be the possible majority of the directors 
elected by ihe shareholders. But nothing great can be expected 
from this possibility. This exclusion of depreciation charges would 
have been all right if the law had made a specific provision for 
building up an adeqUAte depreciation reserve. In the absence of 
any such provision the new Act will have the effect of encouraging 
the neglect of a proper provision for depreciation. 

Besides the commission on profits, the agents are entitled to 
get additional remuneration in the form of an office allowance. 
In our chapter on the !\Ianaging Agency System we have shown 
how the office allowance means nothing but extra remuneration 
for the agents. The new Act by giving legal sanction to office 
allowance will make the practice universal. At present many big 
concerns do nut charge anything on this account. The Ahmeda-

1 d. Section 87 C (8). 
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bad mill agents, for instance, so far did not stipulate for an office 
allowance. If at all it was thought improper to burden the agents 
with expenses incurred on account of the client concerns, it ought 
to have been provided that the office allowance should be certified 
by the auditor as bona fide expenses incurred for the particular 
concern. 

A company is prohibited from making or guaranteeiDg any loan 
to the managiDg agents.1 This is rather all important provision. III 
our chapter on the Administration of Earnings we have shown 
how the managing agents sometimes borrow money out of tbe 
reserves of a client concern on a. nominal rate of interest, and how 
afterwards if the agents are not able to meet their liabilities the 
concerns become ruined. Similarly the client concerns are made 
to guarantee the loans incurred by tbe agents for their personal 
use. In such eases too the concerDS not quite uooften are required 
to sustain a heavy loss owiDg to the inability of the agents to meet 
their liabilities. It is therefore a good thing that companies are 
saved from such losses in future. 

By a further subsection it is provided that the managing agents 
shall Dot enter into aDY contract for tbe sale, purchase or supply 
of goods aDd materials with the compaDy except with the ('onsent 
of three-fourtbs of the directors preseDt and entitled to vote on the 
resolution.' In our chaptet on the managing AgeDcy System we 
have shown how the agents entered into contracts with the compa
ilies for the sale of mannfactures, or t·he purcbase of raw materials 
or machinery. In all snch contracts there arises a conflict between 
the iDterests of the company aDd those of the agents, aDd conse
quently invariably the interests of the former suffer. It is therefore 
good that certain restrictions are put on all such contracts. But 
it is doubtful whether the protection given by the restrictions 
proVided by this section will prove quite effective under the 
existiDg circumstances. Of course the adequacy or othewise of the 
pre.tection given by this provision will depend upon the composition 
and integrity of the board of directors. It, no doubt, would have 
been better if such contracts were subjected to the approval of 
the shareholders, and were made liable to be renewed every year. 

1 ct. Section 87 (D) I. 
S ct. Section 81 D (6). 
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In our chapter on the Administration of Earnings we have 
shown how the funds belonging to one company were being lent 
to or deposited with another company under the same management. 
But such practices will not be possible under the new Act which 
provides that no company shall make any loan to or guarantee any 
loan lo any company under the management of the same managing 
agent. l This provision thus puts an end to what is known as inter
depositing system, the evil eITects of which we have discussed in the 
above mentioned chapter. One important evil eITects of this practice 
was that it often ruined a good concern which was entangled, to 
save a bad one, in the interests of the managing agents. The 
prohibition of such inter-lending therefore will prove of great value. 

Similarly a company is prohibited from purchasing shares or 
debentures of any company under the management of tbe same 
managing agent, unless the purchase has been previously approved 
of by a unanimous decision of the board of directors of the pur
chasing company.- No more will the managing agents, thus, be 
able to invest the funds of one company into another and in this 
way to add to their own business. 

A managing agent is prohibited under the new Act from issuing 
debentures.- While discussing the financial relation between the 
agents and their client concerns we have shown how the agents 
change their loans into debentures to the loss of the shareholders.' 
It is a good thing that such practices are now rendered illegal. 
The managing agent's power of investing the funds of the client 
concerns has also been restricted by the new law. They have 
now no power to invest the funds except with the authority 
of the directors and within the limit fixed by them.5 This 
restriction on the powers of agents regarding the investment 
of the funds belonging to the client concerns will have a salutary 
effect in so far as the investment of such funds cannot be influen
ced by the personal interests of the agents. 

By one of the sections. which was considered by the select 
committee to represent II an entirely new deparhlre."1 it is proVided 

I ct. Section 87 E. 
- ct. Section 87 F. 
• cr. Section 87 G. 
• See the cbapters on Managing Agency System and Working Capital. 
• d. Section ti7 G. ' 
• See the report of the Select Committee on the Bill. 
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that the managing agents should not on his own account engage 
in any business which is of the same nature as and directly 
competes with the business carried on' hy the -client company.1 
The aim of this provision is quite 9bvious. When the' personal 
interest of the managing agent conflicts with that of the client 
CQIlcern, it is but natural that the agent's personal interests should 
predominate and the interest of the client -concern should suifer. 
It is therefore good that such conflicts are avoided and the 
interests of the client concern are freed from being made subservient 
to those of the "agents. 

The provisions regarding the managing agency system which 
we discussed so far show that the present Act, is a great step 
forward in this matter. It, first' of al1, as previously mentioned. 
gives statutory recognition to the institution of managing agents 
and then attempts to purge the system of certain features, which 
experience had shown to be harmful. Though there is room for 
further improvement, a step in the right direction has been taken. 
and let us hope that this legislation will prove of benefit to the 
healthy growth of industries in the country. 

1 cr. Section 81 H. 
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