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PREF ACE. 

THIS volume is intended to supply the papers and dQ.Cuments 
necessary to the study of Sou~h African history .from the year 
1795. It fills a gap in the series of works by various compilers 
which have done so much towards the careful study of the 
constitutions of the United Kingdom and the outlying 
dominions. It is hoped also that at this time when so much 
thought is given to imperial relations it may serve as a handy 
book of reference for estimating the character of the various 
elements that have contributed towards the building up .of 
the youngest of the three great British Dominions. The work 
is really more than a volume of Select docum~nts,- for it contains 
nearly all the instruments necessa\"y to follow the broad "lines 
of the constitutional history of the fOUT colonies that' formed 
the Union. There will also be found sotne mention of prilcti
cally every important step laken . towards the extension of 
British rule and the placing of nativ~ territories under European 
control. Three documents which will form the basis of negotia
tion towarda the end of the War or shortly afterwards have 
been included in Appendices. Under the heading "N~tal" 
are now published several papers relating to the Great Trek • 
which have probably never been seen by anybody now alive 
outside official circles except two or thr~ historians. These 
are included with the kind permission of Mr. Secretary 
Bonar I:-aw anq after him .Mr. Secretary Long. Most of the 
Free State laws given ~elow are to be found nowhere in 
London except 'in o~e. 'privaf~ collection of boo!ts. the fine 
South African' Jibrary COllected by the late Mr. Sidney 
Men~elssohIt.· • . t 

A few documents are-given in their entirety as originally 
issued, the object being to'show the exact form given at 
various times in the different countries to proclamations, 
ordinances. acts, of the le~tures, imperial pal>ers. and 
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so forth. Where a portion of a document has been sum
marised or abbreviated this is indicated by the customary 
marks. 'In a very few cases where I wished to draw attention 
to an Act only the title and the date are given. 

As regards the plan of arrangement; it seemed desirable to 
adopt for the Cape of Good Hope and Natal a scheme that 
wtmld have the advantage of maintaining the unity of interest 
with regard to the main groups of persons who performed the 
duties of government. There will therefore be found for each 
of these colonies three divisions-Central Government, Local 
Government, and Administration of Justice. In only a very 
few cases does a document deal to any extent with two or more 
of the~.. If the traditional division into Executive, Legis
lature, and Judiciary had been made, a more logical basis 
might be established, but then it would have been impossible 
to avoid splitting up a large number of Acts and giving the 
different parts under various heads. Such a course seemed 
undesirable.' As the papers are here arranged, matters relating 
to the .. executive and the legislature will have to be sought 
for under the first heading, those relating to municipal and 
divisional councils under the second, and magistrate's courts, 
-high courts, and native courts are included under the third. 
No distinction has been made with regard to the origin of the 
documents. Instruments issued by the Crown in Council, 
by the Governor, or by the colonial legislature may be found 
side by side under any of the three headings. 

In the case of the Orange Free State and the South African 
Republic, the Grondwet or constitution of each contains 
provisions for every branch of government. Here again it 
would lead to chaos if the documents were to be subdivided, 
therefore"a purely chronological arrangement has been made. 
When any particular subject is to be consulted, the Index at 
the end of the volume will serve as a guide. The laws of these 
two countries were drawn up in Dutch. With the originals 
an English translation has been given in every case. IJ1ave 
attempted to make the rendering as li,teral as possible. Where 
a portion of an Act in Dutch has been summarised I have 
adhered as much as possible to the spelling and grammatical 
forms of the original. Titles of dignity occurring in the Dutch 
text have as a.glle been omitted in translating. 



Preface vii 

As there exists no work dealing specially with the constitu
tional history of the South African colonies the subject has been 
(reated at considerable length in the Introduction. Though I 
hav& consulted nearly all the published records and the un
published documents in the Public Record Office relating to 
South Africa up to r860, I have often been greatly assisted also' 
by the very thorough and reliable histories of Dr. G. McC. Theal. 

Mr. Advocate Gregorowski of Pretoria has kindly sent me 
a good deal of information regarding the Free S~ate laws 
passed between r867 and r8gr. I also wish to record my 
gratitude for ready assistance afforded me in my search for the 
documents in the Public Record Office, the British Museum, the 
Colonial Office Library, the Royal Colonial Institute, and the 
Office of the High Commissioner for South .Africa. My best 
thanks are particularly due to those who by their lively interest 
in the progress of the work, by encouragement, and by expert 
advice have made my task a light one and a source of genuine 
pleasure. To the willing co-worker who has.copied several of 
the documents and assisted in many other ways I ~sire to 
acknowledge my indebtedness. 

KING'S CoLLEGE, LoNDON, 

I3,h Octob,r 1917. 

G. W. EYBERS. 
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INTRODUCTION. 

SECTION I. 

THE CAPE OF GOOD HOPE UNDER THE DUTCH, 
1652-1795. 

BRITAIN'S task in South Africa has probably been more 
difficult than in any other part of her extensive and widely 
sc.attered. dominions. 'Ybile h~r statesmen have had to c01?e 
Wlth .natlve problems m India and to a lesser extent 1Ii 
Australasia; while they. have been faced in Canada by the 
delicate matter of governing an off-shoot of another highly 
civilised and intelligent nation; while in the West Indies 
there was the task of eradicating slavery and adjusting govern
mental institutions to the peculiar needs and weaknesses of a 
mixed population of Europeans and natives - she found in 
the southern comer of Africa all these elements combined. 
There were the Hottentots, who had been gradually taught 
to lead a settled life and engage in remunerative work; the 
Bushmen, still untamed and, as the event proved, for ever 
untamable by any of the. artifices on which the white man 
prides himself; and the Kaffir, who in his sbuthward and west.:. 
ward march had begun to touch the vanguard of the colonists 
as they moved towards the rising sun. Most serious of all; 
there was the white population, with its own ideas and traditions, 
its own ambitions and its own peculiar characteristics, formed 
and hardened by close on a century and a half of contact with 
the soil. The relation of the white men towards their slaves 
and the various native or non-European races would be a 
fruitful source. of difficulty. To the formation of their national 
character various factors had contributed. If one would 
estimate and account for the value or success of the Constitu
tion introduced in the nineteenth century it will be necessary 
to know beforehand not only the governmental arrangements 
that existed in 1795 when the Cape of Good Hope surrendered 
to the arms of George III., but also to understand something 
of the attitude towards the State of the people subdued. 

b 



xviii Introduction 

THE CONSTITUTION OF THE CAPE OF GOOD HOPE TOWARDS 
-THE END OF THE RULE OF THE NETHERLANDS EAST INDIA 
COMPANY. 

At its establishment in I652 the Cape settlement, consisting 
entirely of servants of the Netherlands East India Company, 

Rise 01 the was managed exclusively by officials who followed 
burgher the methods and the procedure that were univer-
~s. sally adopted by the officers- on board a fleet or 

vessel sailing between Holland and the East. While _ they 
acted both as a governing and a judicial body their proceed
ings were marked by promptitude and finality. The original 
intention was to have a half-way house to the East, where dis
eased persons could recuperate and fresh supplies be obtained, 
and it soon became obvious that this object could be best 
attained if the agriculturists were given land and cattle to 
farm on their own account. Thus there arose a class of men 
distinct from the employees of the Company. They were 
called free-men or burghers. Receiving land in I657, some 
leagues from the immediate vicinity of the Fort in Table 
Valley, they shifted into the interior, becoming the outposts 
of Western civilisation and Christianity, and making from its 
southern extremity the first definite and fruitful move towards 
the reclaiming of the Dark Continent, a move the end of which 
is not yet in sight. 

Very soon it became obvious that the interests of burghers 
and employees were by no means identical, and as a recognition 

D - t of this fact the colonists were given represen~atives 
.,;:~t"'o, first in· the courts of justice and later in other 
burg~s and bodies as they were created. This privilege was 
emp "ees. granted the burghers by the rulers on their own 

initiative, for, as far as is known for certain, there were as yet 
no definite and clearly formulated demands on the part of 
the people for a share in the government. 

This is not the place for describing with any minuteness 
the evolution of a political consciousness of the Cape burghers, 

wowth 01 but it must be remarked that the process com
po~incal menced before the end of the seventeenth century 

consCIOUSnesS. and continued throughout the eighteenth with 
ever-increasing force and continuity. As a rising reef of rock 
near the seashore first shows above the surf a few isolated 
peaks at considerable distances apart, which then ~ecome 
closer and closer together till the entire chain emerges and 
.finally, perhaps, grows to. a mountain range filling the whole 
countryside, so there were from the earliest years of the 
eighteenth century apparently unconnected risings among 
the burghers, which at first mez:ely took the form of prayers 
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for the redress of grievances. later of demands for a share in 
the government. and finally ended in the establishment of 
independent republics in the interior of the Colony. 

The power against which this movement was directed was 
concentrated in the hands of a few officials. Subject to the 

GooertlM', directorate of the Company. which had received 
t-"".. its first Charter in 1602. there was about the year 

1790 at the head of the Cape Colony a Governor wjth very 
extensive powers. He could convene the courts of justice. 
approve all judgments, call up the militia for active service, 
and direct the activities of all persons who exercised minor 
executive and administrative functions throughout the country. 

Yet this last statement should be qualified. for there was 
associated with the Governor a Council which shared the task of 

1u "/ making laws and seeing to it that these were carried 
T COllIS". into effect. The available records leave a consider

able degree of doubt as to the question in how far the Governor 
was bound to act in accordance with the opinions of the majority 
of his Council. On one occasion at least instructions had been 
issued from Holland permitting the Governor to set aside 
the decision of a majonty if he deemed such a step necessary ; 
and as a general rule it was the Governor who was ultimately 
responsible to the managing body of the Company. though 
on a few notable occasions other officials were also called to 
account for acts done by the government. Yet it is not 
certain whether later governors were to be considered as 
bound by all instructions issued to their predecessors. It is 
even doubtful whether such later governors were always 
aware of the existence of instructions issued in earlier years. 
The directors in the Netherlands were often more concerned 
about their trade and the safety of their cargoes than about 
minute and definite points of law. Theylwere traders first 
and legislators afterwards. This. however. may be stated 
with certainty. that the governors did act in opposition to 
the decisions of their Council and that such action was upheld 
by the directors. Yet this did not happen frequently, for 
when the Governor was a strong man he carried his Council 
with him. while a weak ruler generally adopted the views of 
his advisers. That there were not likely to be any grave 
differences between Governor and Council will be realised 
when it is stated that all the councillors were officials of the 
Company. whose cause they were always apt to espouse 
rather than that of the colonists whenever the interests of 
rulers and ruled came into conflict; for though no special 
emoluments were attached to the office of councillor, it was 
always filled. at the wish of the directorate, by salaried servants 
appointed by that body and liable to dismissal by it. 
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As a rule the high -officials sitting in the Council of Govern
ment were seven or eight in number; They were generally 
men of fairly advanced age who had climbed step by step 
every rung in, the ladder of advancement, and consequently 
were well acquainted with the policy and methods of their 
employers. Naturally they seldom showed any inclination to 
view matters sympathetically from the burghers' standpoint, 
especially when commercial privileges were asked for. This 
had the effect o~ causing the inhabitants to make demands 
for representation in the highest governing body, but they 
were met by the directors with a flat refusal. The desire 
for representation had grown out of concrete needs, the 
absence of trading rights which the Company reserved to 
itself, and grievances arising from the dependence of the 
Supreme Court of Justice on the Government, and the power of 
banishment held and exercised by the Governor. Can any 
explanation be found of the fact that the successive generations 
of colonists who remembered and handed down the experiences 
of their -ancestors were so slow in their advance'? Apart from 
the universally experienced difficulty of ufsetting or even 
materially modifying an established order 0 things, however 
bad and undesirable, the Cape colonists laboured under the 
additional disadvantages of being too widely scattered to be 
able to co-operate, of being totally debarred from the advan
tages of a public press, of being very badly educated in history 
and politics, of being in their. ordinary walks of life very easy
going and somewhat inclined to become indolent, and of having 
the ever-present danger of attacks by the natives to provide 
against. But the most direct if not the most potent cause 
of their prolonged quietness was to be found in the popularity 
of their lesser boards. 

By 1795 the Colony had been divided into four districts: 
Cape Town, Stellenbosch, Swellendam, and Graaff Reinet. The 
• Dist,ict president of each of the district boards was ap-

Boa,ds. pointed by Government and his salary was paid out 
of the public treasury. He received his instructions from the 
Governor and Council and :was removable by them at pleasure. 
He was, as the civil commissioner is to-day, the representative 
of the central Government in his district. He bore the title 
of landdrost and had an official residence in the town where 
his board held its meetings. With him were associated six 
men, called heemraden. When such a board of landdrQ,St and 
heemraden was first constituted it was the practice for the 
Government to appoint all the members, but when subsequent 
vacancies occurred, and regularly every two years, the board 
~ent to Cape Town, the seat of Government, a double list of 
names from which the Council selected the necessary number 
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of heemraden to serve for the next two years. The heemraden 
had to be burghers and they had to possess land and reside in 
the district for which they were appointed. No servant of 
the Company, except the landdrost, could sit on the district 
board. Subject to the supervision and control of the Governor 
and Council which exercised executive and legislative functions 
the boards performed fiscal and municipal duties in their 
respective diStricts, seeing to the upkeep of public buildings, 
the making and repairing of streets and roads, and the letting 
of com-mills where these existed. Each board had its own 
treasury out of which were defrayed the expenses arising from 
local works. Certain taxes were collected and paid into the 
district chests, but there were others which were gathered for 
the colonial treasury. Landdrost and heemraden were also 
entrusted with the duty of instituting inquiries and sending 
recommendations to the Government whe~ application was 
made by burghers for grants of waste land, and it was always 
on such suggestions based on intimate acquaintance with local 
customs and conditions that grants were made. 

Apart from their administrative functions the boards also 
met as courts of justice, possessing civil jurisdiction in cases 

Lo£tJl c " involving 100 Rix-dollars or more. They were 
OfIr • instructed to attempt to settle disputes among the 

inhabitants. This was done by amicable. intervention as far as 
possible, and as courts of arbitration they rendered valuable 
services in difficulties relating to boundaries, rights to pasture
lands, running water, and matters of a similar nature. Their 
decisions were subject to appeal to a higher court of justice. 
They were not invested with any real jurisdiction in criminal 
cases, but they held inquests, obtained information at first hand 
with regard to crimes, and examined witnesses on oath. All 
the evidence collected was then placed in the' hands of the land
drost, who acted as public prosecutor before the Court of Justice 
at Cape Town. 

Each district was subdivided into a number of wards in 
each of which a burgher was appointed by the district board 

FUld -.eIs to supply it with items of information regarding the 
. . assessment of taxes and matters of a like nature. 

He had to preserve order in his ward and was instructed in 
some cases to make arrests. At first he bore the title of veld
wachter or veldwachtmeester, but about the year 1795 he came 
to be talled peld-cornet. He was generally the most consider,: 
able farmer of his ward and a man of known integrity and 
ability. He drew no salary, but was excused the payment of 
certain dues. The office, like that of heemraad, was eagerly 
sought after for the honour it conferred on the holder in the 
estimation of his neighbours. As the old inhabitants of the 
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Colony, the Bushmen and the Hottentots, were often more or 
leSs hostile towards the white inhabitants, the field-comets were 
empowered to call. the burghers to arms in case of a,ttack or 
other great urgency and to defend the farmers as best they 
could. As a further means of defence there was in each district 
a burgher militia managed by a board of officers with the land
drost as president. All burghers between the ages of sixteen 
and sixty were liable to be called up for active service and they 
exercised annually for a few days. The whole of these forces 
stood under the direction of the commander-in-chief of the 
Colony, but it was never possible to maintain strict discipline 
among the farmers or to enforce obedience to calling-up orders. 

Very similar to these arrangements was the constitution of 
the board that did service for the capital, with these notable 

Local govem. exceptions, firstly that in the Cape Town board 
ment ~n the there sat an equal number of burghers and officials of 

cap,tal. th~ Company, and secondly, that it had no judicial 
functions to perform. These were relegated to a Court of Petty 
Cases which consisted of six members, three burghers and three 
officials. They decided disputes of a less amount than 100 
Rix-dollars. The Court was also a Matrimonial Board for the 
whole Colony, and its sessions had to be visited in person and 
its consent procured by all persons intending to marry. In 
both spheres of its duties it acted under the supervision of 
the Supreme Court of Justice. 

In its origin and up to the yearI786 the latter body had 
consisted entirely of servants of the Company, nomina.ted by 

The Court the Government, except that when a bllrgher was 
0/ Justice. concerned in a case three other burghers had always 

been associated with the officials on the bench of judges. But 
in that year, in response to demands carried by delegates of 
the burghers to the Netherlands, the Court was reorganised so 
as t6 consist of twelve judges, h~lf of whom were selected from 
the burgher class and half from the officials. The bury-hers too 
were made permanent members, sitting for the trial of all cases 
whether a colonist was concerned or not. I t was a novel 
method of atteq1pting to dissociate the judiciary as much as 
possible from the executive and the legislature, and if this first 
stride could be followed up by further progress on the part of 
the people-and everything pointed to the likelihood that the 
process would be continued-then the Cape Colony would soon 
have had a somewhat unique judicial body. e 

The members were appointed for life, .except that when 
an official was removed from the Cape his post was filled by 
another of his own class. When a burgher judge had to be 
appointed a selection was made by the Government between 
two candidates proposed by the burgher judges already serving. 



The Cape 01 Gootl Hope unler the Dutch xxiii 

No salary was attached to the office of judge. The servants 
of the Company had to be content with their ordinary emolu
ments and the burghers, in order to remain entirely independent 
of the Government, accepted no payment whatever. The 
Court of Justice tried all civil cases lying beyond the juris
dition of the local courts and all criminal cases arising in the 
whole Colony. It also heard appeals from the decisions of the 
lower courts, and its own judgments were in turn subject to 
appeals to the High Court of Batavia; for in several respects, 
but particularly in matters of shipping and trade, the Cape of 
Good Hope was subject to the direction of the Dutch East 
Indian Government, which had its headquarters on the island 
of Java. In theory the Cape settlement was an out-station of 
the Indian administration, but its proximity to Europe left it 
much more to the guidance of the board of directors in the 
Netherlands than could be the case with any of the remote 
East Indian settlements. 

The secretary, or, as he would be called to-day, the registrar 
of the Court of Justice, was entrusted with the arrangement 
and direction of the affairs of insolvent debtors according to 
instructions issued by the Court. After a sale of effects had 
been ordered and carried out the secretary saw to the distribu
tion of the proceeds among the creditors according to fixed 
rules of preference. But by far the most important member of 
the Court was the fiscal, who occupied the position of a public 
prosecutor and sat on the bencn of judges when civil cases 
were being tried. 'For more than a century the fiscal had 
held his office by direct appointment issued by the governing 
body of the Company and quite independent of the Colonial 
Government. His duty had been to see that the orders of the 
directorate were carried out and he corresponded with them 
immediately. In course of time, howevel\ it was found that 
he himself needed some controlling influence and in 1:793 he 
was placed under the direction of the Gov.ernment; but he 
continued to be responsible for safeguarding the authority 
and interests of the lords proprietors of the Colony. Besides 
being a member of some of the minor administrative boards 
the fiscal was also a leading member of the Council of Govern
ment. 

The administration of intestate property and of goods left 
to persons not resident in the Colony was entrusted to a Board 

Tlu.OMd of Orphan-masters, which consisted of six members. 
oIOrP"'- As was the case with most of the other bodies, 

-.sUn. half its members were officials and the others were 
. burghers. They determined the succession of heirs and 

administered the property of minors, providing for the educa
tion of their wards. The education of the young throughout 



xxiv Introduction 

the Colony was always on a precarious footing. In the 
country districts the local boards had instructions to assist 
in the matter, but the task really devolved on the ministers of 
religion at the various centres and their kerkraden or pres
byteries. Where any schools existed at all they were either 
private undertakings or were supported by charity. At Cape 
Town, however, there was a Board Qf Directors of Public 
Schools consisting of a member of the Council of Government, 
three clergymen, and two elders, who superintended the public 
schools of the town and held inspections when they were 
minded to do so. Funds were raised by subscription and the 
various congregations assisted the work by contributing, but 
the Government very seldom made direct grants for educational 
purposes. It did, however, assist to pay the ministers who 
were employees of the Company. 

There assembled at Cape Town another Council which did 
service for the whole country, but it is difficult to classify this 

The Bu,gher body, for it fulfilled no duties of a legislative or an 
Council. executive or a judicial nature, though indirectly 

it pertained of the nature of each of these functions. It may 
be called an advisory body. From before the close of the 
seventeenth century, tvvo or three burgher representatives 
.sitting in the Court of Justice had repeatedly been consulted 
by the Government on various matters affecting the colonists 
as a class and their suggestions had generally been adopted. 
This custom had become crystallised and extended. From 
being a party whose advice could be asked when it was needed 
the burgher judges had proceeded to submit burghers' petitions 
to the Governor and Council and presently they began to 
~laim it as a right that they should speak for the whole body 
of burghers and that they should be heard. They had con
tinued to be for so many years the channel for transmitting 
the grievances of the inhabitants that when at a later date 
the officials attempted to dispute the claim they had to submit 
to established custom. During the eighteenth century the 
burgher judges had begun to meet in private session and they 
were then regarded as constituting a separate board known as 
the Burgher Council. In I793 the usage was formally recog
nised as the law of the land, when it was ordered that if the 
councillors wished to make representations to the Governor 
one or two of them could do so verbally in the first instance. 
If this did not produce the desired effect, they could a~dress 
themselves in writing to the Government, who were com
manded to supply them with an extract of the procee?-ings 
respecting the matter. If th(members were not y~t sahsfi~d 
they could communicate the clrcumstances to the directors ill 
Holland. They were to delive~uch a communication to the 
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Governor in a sealed packet, at the same time informing him 
of the subjects to which it referred. He was bound to transmit 
it to the directors with other public papers at the first oppor
tunity. Thus there was no risk of the burghers' complaints ' 
being squashed by the governing body without redress and 
before they could be laid before the supreme authorities in the 
Netherlands. By r795 the Burgher Council consisted of the 
six burgher judges who sat in the Court of Justice. 

The revenue was hopelessly inadequate to meet the ex-
penditure incurred by the Company. The ta~es were always 

E "remarkably low. This may be accounted for 
".':!wn;::..~. partly by the fact that the colonists were rather 
"~; 01::: poor in convertible wealth and partly because in 
Ie em . the matter of levying dues the Government con-

sistently followed the advice and deferred to the objections of 
the burgher councillors. They were affording a temporary 
respite to the people, but unfortunately people must reap 
what their fathers have sown, and the unwillingness of the 
Dutch section of South Mrica's white population to tax them
selves to-day is very likely due to the effective representation 
of their ancestors' wishes before the Governm6llt in earlier 
times. The Cape was of great value to the Netherlands 
Company, but more for its importance as a strategic base and 
a port of call than for any direct profits which it yielded. As 
a settlement taken by itself it was a most unprofitable financial 
venture; and a continual drain on the Company's funds. It 
was, moreover, a very troublesome Colony, inasmuch as it had 
at an early date broken away from the ordinary rut offactories -
and out-stations owing to the presence of a large body of free 
settlers, who devoted themselves to pastoral and agricultural 
pursuits rather than to trade and barter. . 

Mter the middle of the eighteenth ,<>entury the people 
made demands for governmental reform which became more 
Dilfieulliu 01 and more far-reaching and insistent. The great 
'M colonis/s. bulk of the affairs in which the colonists were 

concerned was already being managed in the local' courts and 
boards by men of their own class, selected from their midst 
and in sympathy with their wishes and requirements. It is 
possible, therefore, that they would have remained content for 
many years more with the established order of things, but 
there were mainly two circumstances which caused them to 
movt1. The Netherlands Company was a body trading for 
profit and it reserved to itself an almost exclusive right of 
trade at the Cape. This was a very old grievance with the 
inhabitants. The other source of trouble arose from the fact 
that during the last quarter of the eighteenth century the 
eastern border of the Colony began to be threatened by power-
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iu! and hard-fightmg Kaffir tribes. In earlier years conflicts 
with the Hottentots, Bushmen~and bands of escaped slaves 
could be concluded succesSfully by a commando called together 
in a district or a ward without the Government's interference. 
But the Kaffirs were a new factor and far more difficult to 
dispose of. Yet it was just at that time that the Company 
was passing through its final period of decline. It did not 
afford its subjects the protection of which they stood in need. 

During the last quarter of the century, too, the people were 
inspired first by the teachings of the American War of In

Attempts to dependence and then by the French Revolution, 
win reloyms. and they began to think and talk about the con

stitution, about fundamental laws, and about the rights of man. 
Their difficulties were discussed in the light of their experience 
during previous years when they had found it impossible to 
obtain any' guarantee for the permanent redress of their 
grievances. Arriving in Amsterdam, their delegates pleaded 
with the directors of the Company and with the States General 
for constitutional liberties. Some years were spent in discus
sion and negotiation. The Company was hastening to its fall, 
and the. States General, realising that any weakening of the 
authority and prestige of the Company, which was a huge 
national concern in whose welfare the whole of the people was 
directly concerned, would be fatal at that time when the 
political situation in Europe was in a very disturbed state, 
were unwilling to coerce the directors. Commissioners were 
sent to the Cape, however, to try to allay the unrest, but the, 
improvements which they brought about did not meet the 
chief needs of the burghers. Failing to obtain compliance 
with their demands, which included equal representation with 
the employees of the Company in the Council of Government 
and a considerable curtailment of the powers of the fiscal, 
the people rose in revolt. At Graaff Reinet and Swellendam 
the landdrosts were expelled and miniature republics set up 
in 1795. The Government was unable to reassert its authority . 

. Stellenbosch was on the point of rising and Cape Town was 
expected to follow the example of the other centres. But 
meanwhile war had broken out between France and Great 
Britain, and the Netherlands had attached itself to the French 
and expelled its stadtholder, the Prince of Orange. Having 
fled to England, he sent with an English expedition intended 
to capture the Cape an Order 1 instructing the Governmllnt to 
admit the British forces into the Colony. After some fighting 
Cape Town capitulated a and the South African republic was 
strangled at its birth. 

I Document No.2. 'NO·3· 
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SECTION II. 

THE CAPE OF GOOD HOPE UNDER THE BRITISH 
CROWN, 1795-1910. 

Taking as a basis of division the three forms of colonial'man
agement, Crown Colony Government, Representative Govern
ment, and Responsible Government, the constitutional history 
of the Cape Colony falls naturally into the following periods: 

(I) 1795-1854. 
(2) 1854-1872. 
(3) 1872-1910. 

§ I. THE CAPE OF GoOD HOPE, 1795-1854. 
Up to the year 1824 the central government had no history 

worth recording, except during the period 1803 to 1806 when, 
Tu GovIrftOr under the Batavian Republic which received the 

8ft 1Jbs01,,16 country by the Treaty of Amiens, the Governor was 
",In ItU 18a,. assisted by a Council of four, of whom at least 

one had to be colonial born and no one cop.ld be a govern
ment official. In 1806 when the country was conquered a 
second time it reverted to the position that existed from 1795 
till 1803. Every public act done derived its validity from 
the sole and undivided and unadvised authority of the Governor. 
He directed by proclamation, instructions, and commissions 
literally every matter, from the manner of drawing water on. 
the Cape Town square to the quelling of rebellions on the 
eastern frontier. All the powers of government; as well civil 
as military, were vested in him by instructions issued in 1796 
to the first civil Governor,! and he had the sole legislative 
power in the country, giving his own reading ot the old laws, 
modifYing them at pleasure. and enacting new ones. He 
increased the amount of old taxes and levied fresh imposts. 
He regulated the tenure of land by fixing or reducing the 
amount of perpetual quit-rent. The governors exercised a 
general control of the administration of justice, and with one or 
more assistants, whose opinions had no binding effect on any 
decision, the successive governors sat as courts of appeal to 
try civil and criminal cases of a serious nature.S The 
Governor appointed nearly all the officials except the very 
highest, and he could remove anyone of them except the 
Lieut;nant-Governor and the Secretary. He took away the 
power of initiating measures and enterprises from. the local 
boards and made them the instruments of his own will, while 
the policy was adopted of appointing to the post of landdrost 
in the various centres military officers who had retired on haIf-

I NO.7. I Nos. 6S and 66. 
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pay, and who were but very slightly acquainted with the 
. language and customs of the people or with the laws which 
they had to administer. In many notable instances these 
extensive powers were employed to the distinct advantage of 
good government. Arrears of oppressive taxes were remitted, 
torture as a means of elicitmg evidence or punishing crime was 
abolished on a Governor's recommendation, judges were sent 
ott circuit to try cases in all the districts,l judicial proceedings 
were ordered to be held in public, 2 and criminal jurisdiction 
was granted to the district courts,3 thus obviating the 
tedious necessity of referring trivial cases to Cape Town. It is 
a curious fact that all these measures, which probably no one 
will regard otherwise than as eminently wise and statesmanlike, 
were adopted while the Governor was the supreme and sole 
ruler, whereas subsequent legislation which was most seriously 
complained of as short-sighted and oppressive was passed by 
Councils which were established in 1825, and later with the 
object of assisting the Governor and limiting his power. 

A despotism is not necessarily bad for a country: at times 
it 1S the only chance of salvation. But certainly the large 

Attitude of body of British settlers who arrived in the Colony 
th~/Britishd in 1820 and subsequent years did not think so. 
:i th:rjj:rch For the rest of the century these men were to have 

burghers. a bracing effect on the thorough but slow-moving 
Dutch burghers. As soon as their immediate mat~rial 
'needs were satisfied they commenced, to agitate for a share 
in the government, for the freedom of the press, and for 
the right to hold public meetings. The second of these 
privileges they soon gained-for the others they had to 
wait more than twenty years. Being for the greater part 
men of intelligence and sterling merit, and having influential 
friends in Great Britain to plead their cause in Parliament 
and before . the country, they were hopeful that a speedy 
change in the form of government would be effected; but the 
imperial authorities knew that it would take some time before 
they could establish a firm hold on the old inhabitants, and 
therefore while -engaged in establishing the English language, 
English law, and British institutions they realised that it was 
necessary, to have in the Colony a government wholly respon
sible to themselve The Dutch inhabitants asked for elective 
district governmen on more than one occasion. T~e essential 
characteristics of t ir class were a strong locahsm ~d a 
marked individualis developed on the veld in semi-i~~e
pendent districts. Th did not yet realise that under Bnhsh 
rule their cherished Ian ,did not lie along those paths, for t~ey 
were as yet quite unfa~mar with the British Constituhon. 

1 No. 67. . " 8 No, 68. 8 No. 70. 
I 
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They would have to make a complete break with their past 
history, going in a direction opposite to the one along which 
they had come. Instead of gaining liberties in separate areas, 
and freedom from unnecessary interference on the part of the 
British Government, they would have to realise that British 
sovereignty was firmly established, and that it had become 
necessary to look at the pivot and get the government into their 
own hands. That was the great constitutional lesson which 
the British settlers had to teach the Dutch burghers; for the 
latter, when they came under British rule, had fallen back 
into their early groove of localism, out of which they had been 
toiling laboriously during the eighteenth century. They were 
hardly aware how nearly their halting footsteps had brought 
them to the promised land of sell-government m :£795. 

The teachers were able and determined, and the example 
they set would have been plain if their pupils had been able 
Di{jict4Ui'$ ill to read their newspapers or associate with them 

,he way 0/ regularly; but being unable to command the English ::.1:::::::: language, and residing at considerable distances 
""ltmisu. from the newcomers, the burghers can hardly be 

blamed for failing to master the lesson rapidly. No nation· 
can unlearn all the lessons of its past history and acquire 
a new set of political ideals within the space of ten years. And 
there was the grave comp1ication that the people were under 
a foreign rule and that they were intensely conscious of the 
fact. Nor did the Government give a distinct lead. It was 
never clearly and authoritatively stated. in a manner' that 
could be understood by the bulk of the inhabitants that there 
was a real intention to grant them at some future period the 
management of their own affairs. On the contrary, the Council 

The C""flCil as set up in :£825 1 denied all hope, for it consisted 
0/.82,. only of officials over whom the Governor had up to 

that time exercised the most complete control, and who were 
not in any way expected to represent the wishes of the people. 
The members were to discuss and vote on measures proposed by 
the Governor, but any member might request him in writing 
to bring up for consideration any matter. It rested with him 
to decide whether this would be expedient. He could act 
without the concurrence of a majority of his Council, but he 
was not authorised to act in important measures without a 
previous communication \\ith them. If after such communi
catioQ he took upon himseH to act in opposition to their opinions 
he incurred a responsibility which it might be quite necessary 
to take, but with regard to which he was then bound to satisfy 
the Secretary of State for the Colonies. The Governor could 
suspend any member on grave issues demanded by the public 

I No. 18. 
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interest, but here again the step had to be fully explained and 
justified. 1 Here was a first step preliminary to the intro
duction of representative government. ~o one- yet thought 
of self-government. That was to be first mvented in Canada. 
But the intention was to establish a legislative assembly as 
soon as the older inhabitants should acquire a command of the 
English language, and measures for the amelioration of the 
slave population should place the slaves beyond the reach of 
colonial legislative control. The burghers were not attached 
to the institution of slavery. Before the close of .the eighteenth 
century, and during the early years of the nineteenth, they 
had several times been on the point of stating in so many words 
that the who~e system was bad, and should be swept away. 
This was one of the chief items of the policy of the Batavian 
Government during the years 180]--6, but by 1830 it was the 
earnest wish of the inhabitants of the Cape in all walks of life. 
. In June 1828 there was started the Cape of Good Hope 
Philanthropic Society,S for aiding deserving slaves and slave 

The Cion's children to purchase their freedom. The aim was 
~t! to manumit as many female slave chilren as possible 

wards slalJ~. between the ages of 3 and 12, but without causing 
grave pecuniary loss to their masters. The Governor was the 
patron, and SUbscriptions were collected for accomplishing the 
object of the society. The whole number of female slaves born 
annually did not exceed 600. A number of slave children were 
actually freed in this way at an average price of less than £20, 
so that £12,000 per year would be needed to prevent the mcrease 
of female slaves. Many owners of slaves were zealous sup
porters of the society. If the funds could be regularly procured 
not a single slave would be born after 30 years and very few 
after 20. Slaves of a certain age became free by an old law of 
the Colony. If in addition to the work done by the society the 
Cape revenue could be charged with twenty or thirty thousand 
pounds per annum towards this worthy object, every slave 
would be liberated in less than· ten years' time without any 
cost to the British taxpayer. Petitions and addresses asking 
that such a scheme should be adopted were all futile, though 
they were warmly supported by the Governor. And if the 
further colonial programme embodied in resolutions passed 
in various parts of the country which offered to declare every 
slave free at birth II were also worked out, there would not have 
been a slave to set free by the end of 1838 ; but the intoo.tions 
of the Colony were distrusted in political, missionary, and 
philanthropic circles in England, so that the emanCIpation 
was eventually effected by an Act of the Imperial Parliament. 

I Reo. XX. 5-6. 'P.R.O .• MSS and pamphlets in C.O. 48/131 and 48/141. 
• Theal, Prog. 01 S.A. in the Cent .• pp. 185-6. 
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Another item of Batavian policy that was carried out by the 
new Council was the consolidation and extension of Hottentot 
liberties. l . 

In 1827, when the old jurisdictions of the local boards were 
about to be removed,- two burghers were appointed to the 

Tie CotffUU Council, but they were pensioners of the Govern
'" J827 ment and were not looked upon by the colonists 

and J834· as. representing their interests. Six years later a 
new constitution came into being. There was to be an Executive 
Council of five officials of the Government and a Legislative 
Council consisting of the same five officials, together with five, 
six, or seven unofficial members selected by the Governor from 
among the most considerable merchants and landowners of 
the Colony.- The unofficial members could be dismissed by 
the Crown within two years of their appointment, but if not so 
dismissed they were to retain their membership. during good 
behaviour. The public were now allowed to attend the Council's 
meetings. Within eight months of the first meeting of the 
new legislature the colonists began to draw up another of their 
numerous petitions for representative government, but without 
gaining any further concessions. The Legislative Council was 
not in existence many years when the Great Trek 4 commenced. 
It was not in any way responsible for that movement. On the 
contrary, it did what lay in its power to check the emigration 
by restoring to the people a fraction of their old local liberties, 6 

while one of its members went out of his way to plead the cause 
of the burghers as regards their district boards, which he stated 
was also the cause of progress and wise government.8 

Meantime the old Court of Justice was abolished and by a 
Royal Charter of 1827 a bench was ,created consisting of four 
Tie CIIMI judges. That instrument was superseded by 

oJ Jus/iun: another Charter of Justice in 1834.7 Up to this 
J821 tm4 time the Governo.r had appointed and removed the 

J 34· judges at pleasure, but when the first Charter was 
issued the judges held office during good behaviour, and it was 
pointed out by the Secretary of State that the Governor's inter
ference in the administration of justice between individuals 
would entirely cease.' It was thought that the immediate 
substitution of English Law for the Roman-Dutch Law then in 
existence would be too sudden a change and would give rise to 
much confusion. The assimilation of the law of the Colony to 
the l~ of England was therefore to be gradual. . To carry out 

1 No. 20. • Nos. ~4 and 73. • Cape Town Gag,tte. Jan. 1834. 
I As the Great Trek of 1836 led to the settlement of Natal and the two 

Republics the matter will be discussed under those headings. 
• No. SS. 
I Colonel }o"" BBIIIa R. W. Hay. 1 June 1834. P.R.O .• MS. in C.O. 48/159. 
, No. 76. • Ree. XXXII. 254 ff. 
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this plan smoothly the judges were ordered to submit drafts 
of laws to the Governor as occasion offered for amending the 
existing civil and criminal code. In this way commenced a 
prQcess by which the best elements of the two systems of law 
were gradually amalgamated. The establishment of trial by 
jury in criminal. cases was one of the features of the 1827 
Charter. Under Dutch rule the institution had been quite 
unlolOwn, but its absence had been compensated for by the 
presence' as judges or magistrates of several members of the 
burgher class in each . of the courts of justice. It was in 
terms of the Charter of Justice, too, that Resident Magistrates 
were appointed to the various districts.1 

Between 1840 and 1850 the demands on the part of the 
colonists for representative government became very insistent 

wowth 01 a and they kept pace with the growth in Great Britain 
lilobet'~, of a liberal spirit wliich manifested itself during this 

co mao d d W' h h wth" f f d policy in eca e. It t e gro 0 the ree tra e move-
England. ment which came to a head in 1846 and 1849 and 

of liberalism in general came a 1'eady willingness to allow 
the" colonies to manage their own internal affairs. Not 
that people were indifferent towards the colonial empire or 
believed that in any case the fruit would drop from the tree 
when ripe, for some of the most fervid advocates of colonial self
rule, like Lord Durham and his circle, were the staunchest of 
imperialists. Rather, it was felt that the colonies were out
growing the systems of the later eighteenth and the early nine
teenth century, and that the true way to maintain the interests 
of the Empire intact was not-as was believed for a long time 
after the American Revolution-:-by keeping the various sections 
under paternal guardianship. With regard to the Cape Colony 

- imperial statesmen believed that this was particcilarly the case. 
All that could be done to discourage the Dutch burghers from 
joining their countrymen across the Orange and the Vaal should 
be done; and in 1849, when the Secretary of State sent a 
number of convicts to the Cape against the wishes of the inhabit
ants, the opposition which his scheme encountered came as a 
revelation, the chief feature being the perfect co-operation of the 
British and Dutch colonists in the stand they made. In attempt
ing to carry out the policy of the British Government the 
majority of the Cape Council completely lost the confidence 
of the bulk of the inhabitants. 

As soon as this became clear in England it was decililed to 
modify the resolution, already taken, to establish a bicameral 
legislature with a nOfIlinated upper chamber, as requested 
by the colonists in th~ir petitions, and to erect instead an 
elective upper house. Another reason given for the change 

1 No. 73. 



The Cape of Good Hope, 1795-1854 xxxiii 

was that it was feared that some of the most eligible men 
who could be elected to the lower house would be unwilling 

RIlUDM lor to serve if the upper consisted of nominees.1 

,,""":!u .... After the convict agitation there was no longer 
';;b .. ..," any room for a nominated body in the Colony. _",ut""'. Reference was also made to the British colonies 

generally and to Canada in particular, and it was pointed 
out that the nominee house had proved to be the weak 
spot in all the constitutions where it existed. Thus, by the 
decision of the home Government the Cape received a constitu
tion I far more liberal than that of any other colony except 
Canada-where the principle of responsible government had 
been introduced in I846 '-and of a more thoroughly repre
sentative type than that. which the inhabitants had asked for. 
Not for several years to come was any of the colonies of Natal 
or the Australian' settlements to WIn such liberal forms of 
government, though at the middle· of the century changes in 
colonial constitutions were the order of the day. 

An elective second chamber was not the only remarkable 
feature about the new constitution. The franchise was in 
effect quite low: male persons of any colour who occupied 
property to the value of £25, or drew a salary of £50 per annum 
or of £25 per annum with board and lodging, could vote. There 
had been some difference between the British and the colonial 
authorities on this point, the Cape Council having desired to 
fix a property qualification; but the Government in England 
insisted on an occupancy qualification only, in the hope of 
placing the more advanced section of the native population 
m possession of the franchise. Something was certain! y gained 
in the direction desired, but the bulk of the coloured people was 
hardly benefited at all. . 

Another difficulty was how to prevent the upper chamber, 
the Legislative Council, from being a mere'duplicate of the 
lower. The old plan of having an upper house of nominees 
to safeguard the interests of the Crown having been abandoned. 
what function remained for this Council to perform? As a 
matter of fact, it probably was throughout its existence next 
to useless; but it was intended to represent the landed class 
which constituted the bulk of the population, and to prevent 
legislation arising from panic or any other temporary f9,rce 
from. being effected without deliberate consideration. and 
discussion. Both houses were elected on the same franchise, 
but while members of the Legislative Assembly were to possess 
only the qualifications of an ordinary elector, those of the 
second chamber were to have a high property qualification 

I Hansard. 3 S .• vol. 118. pp. 7~ 5-6. 
• No. 29. • MerivaIe. Led. on Cal .• p. 636. 
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arid to have reached the age of thirty years. By further 
provisions which had the same object in view, the forty-six 
members of the Assembly were to be elected by twenty-two 
constituencies, while those of the Council were chosen by only 
two constituencies, the Eastern Districts and the Western 
Districts, in which the electors could distribute their votes 
exactly as they pleased. .If wisely worked this last arrange
ment could provide for the representation of minorities. 

The division of the Colony into Eastern and Western 
Provinces for electoral purposes ·was significant, for it arose 

Eastv. West from a desire on the part of the eastern inhabitants 
,in the Colony. either to have a government of their own, or to 
have the seat of government in the east. They were mainly 
of British descent, and feared that if they were represented in a 
legislature sitting at Cape Town they would be at the mercy 
of the. inhabitants of Dutch descent who were in the majority. 
Besides, they were near the Kaffir tribes and had often had to. 
bear the brunt of a Kaffir invasion while troops were being 
hurried from Cape Town over the six or seven hundred miles 
of road to their assistance. If a government were situated 
at Grahamstown it could direct the management of the eastern 
border more satisfactorily. For these and other reasons the 
majority of the people of the Eastern Districts had been 
agitating for a division of the Colony, but ultimately the 
decisi9n of the matter lay with the imperial authorities, and 
the people who had only lately united the two Canadas could 
hardly be expected to retrace their steps in South Africa where 
somewhat similar conditions prevailed. The firm 'attitude 
they adopted probably- no one regrets to-day. In :r850 the 
interests of the Colony as a whole and those of Great Britain 
were really identical, for the Eastern Province standing alone 
could not have coped with the pressing troubles incidental to 
the presence of powerful native tribes on its borders, and would 
have had to rely on the assistance of the Government in 
London. This would have meant the continued presence of 
strong forces paid out of the imperial treasury and conse
quently an extended period of paternal rule; for, when once 
separated from the rest of the Cape Colony, the Eastern 

. Districts would probably not have looked for aid to the Western 
Province any more\ than they would have looked to New 
Zealand or J amaica\ Moreover, - in the Western Districts 
was a minority of bllrghers of British descent, while.in the 
Eastern Districts there was a strong minority of Dutch extrac., 
tion. It would have been a temptation difficult to resist for 
the majorities iIi each half to Ignore the interests of their 
respective minorities, but as matters remained neither party 
was so overwhelmingly powerful in the common Parliament 
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as to be able to neglect the interests of the other. On the 
other hand, if the parties continued to stand on national lines 
and emphasise national aims, they were none the less made 
to see the necessity of co-operating, to acquire the frame of 
mind which recognised that mutual respect and goodwill 
were indispensable, and in course of time the lines of cleavage 
were bound to become less and less pronounced. Had the 
British Government not benefited by the Canadian object
lesson, had they been swayed by the exigencies of the moment 
instead of looking ahead, co-operation and union in South 
Africa would undoubtedly have been more difficult of accom
plishment than has been the case. As it was, they ptactically 
placed the power to legislate for the country into the hands of 
a majority of Dutch-speaking colonists, fully knowing that 
they were doing so, and fully aware that this would be the 
situation for ma~ years to come. Indeed, no other course was 
open, for numencally and economically the older inhabitants 
were incomparably the stronger. Yet, not to deny the request of 
the British settlers absolutely and irrevocably, they empowered 
the Governor to call the new legislature at any place which 
he might consider best, and permitted that body to make any 
alterations that might seem desirable. The first meeting of 
the first Parliament held on African soil came together in Cape 
Town on the 30th of June 1854. 

§ 2. THE CAPE OF GOOD HOPE, 1854-72. 

Though the legislatllre was wholly elective except for the 
presidency of the Legislative Council, which was occupied by 

WIoaJ the Chief Justice in virtue of his office, the executive 
. .e>I;':;~:'· power remained in the hands of a body of high 

ro."",,,,mI officials, the chief of whom occupied seats in either 
",,"nI. house though without the right to' vote. The 

Colony had thus reached a stage similar to that at which England 
stood during the early years of the eighteenth century, before 
Sir Robert Walpole became the chief Minister. The legislature 
was an elective and representative body, but the Ministers 
were still appointed by and responsible to the Crown. But 
in Great Britain there was an upper house which was for the 
greater part non-elective and non-representative, so that in 
this re.ppect t he colonial legislature was from the very start 
ahead of the Mother of Parliaments. There was, too, another 
point of importance. In 1775 Edmund Burke made it clear 
to his electors at Bristol that in every question brought before 
Parliament it was he as member who was to decide, and not 
they as c~nstituents. This principle, it bas been said by a 
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distinguished author 1 who ought to know, is still the guiding 
principle of most members in Great Britain to-day. At the 
Cape this principle was denied from the very start. Members, 
when elected, were instructed-there is no other word to use
to act on'broad issues in a certain way. Had they not signifit~d 
their intention to act in such a way they would not have been 
elected; and having signified such an intention, and having 
been consequ~nt1y elected, they were bound to adhere to their 
undertakirigs qr to resign their seats. If it were not so, de
mocracy would not be anything real, and party government 
would be an oligarchic rule. So many thousand men selected 
one man to represent their views on certain' matters and to 
do his utmost to get those views enforced. If at any time 
he found that he could not continue to support those views, 
it was his duty to make place for some one who could, though 
nowhere in the Empire has a law yet been passed compelling him 
to do so. Occasionally a member would be-sent to Parliament 
o!i the understanding that he would act at his own discretion; 
then the case was different. And there were always numberless 
matters on which a constituency could not, or at any rate did 
not, make up its mind. In every such case the member 
would act as seemed best to him. Of course the system 
could not have been worked out with ease but for the advent 
of railways and telegraphs; but even as matters stood in 
1854 the responsibility of members to their constituents, 
which was admitted on all sides, was preparing the way for 
party government with all its advantages and drawbacks. 
The difficulties that stood in the way of making the executive 
responsible to the l~gislature seem very trivial to-day. 

Less than two months after the first session of Parliament 
commenced, a motion was brought before the Legislative 

The Colony 
desires 
f"!'ther 
power. 

Assembly stating that the experience of the session 
showed that hitches in the free-and-easy action of 
the legislature had occurred through the absence 
of responsible Ministers. This opinion was to be 

laid before the Secretary of State with the request that 
hen might be pleased to convey to the Colonial Government 
the conditions on which responsible government could be 
conceded to the Cape.s Early in the next year a motion 
to this effect which also provided for the appointment of 
a select committee to consider the question was carried 
by 23 votes to 9. A month later a similar omotion 
came before the Council which declared "That in the 
opinion of this Council the principal officers of government 
should be appointed by the Governor, from among the members 

1 Sir Courtenay Ilbert, Parliament, pp. 159-00. 
I C. olG. Hope Vutes and Pro.;eedings (No. 132), p. 152. 
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of both Houses, and that they should hold office only so long 
as they possess the confidence and can ensure the co-operation 
of the legislature." 1 On the part of many men in Parliament 
and in the country there was a strong desire to proceed to 
the further step as soon as possible. Select committees 
appointed by both houses recommended the change, but the 
Government in London naturally wished to see first how 
the new institution would work. Besides, there were other 
pressing matters enough to consider. One of the first measures 
adopted provided for the introduction of trial by jury in civil 
cases.· The country had got over its early objection to the 
jury system. Then came the creation of Divisional Councils 
to manage the several districts much on the same lines as the 
old boards of landdrost and heemraden had done, except that 
the members of the councils were now made not only to be 
representative of the people but actually elected by them:3 

There were certain issues before the country on which the 
electors and the members of Parliament gradually ranged 

wort/I" 01 thems~ves into ~wo main p~ies. On the question 
:. political of the IntroductIOn of conVlcts the populatIOn had 

pariles. been all but unanimous. There had been a small 
section centring round the editor of the Grahamstown Journal 
whic~ supported t~e scheme, but .it ~as not strong. On the 
quesbon of grantmg representabve government there had 
been a party, small but able and determined, which desired 
to reject the scheme of an elected upper chamber, and some of 
whose supporters had also favoured the introduction of con
victs. These men had a paper too, the Cape Monitor, which 
may be described as the government organ of those early days. 
Directing its efforts towards the postponement of the repre
sentative e-overnment plan had been a strong party which 
voiced theIr opinions in the former of these journals. After 
1854 this section continued its efforts to obtain either a division 
of the Colony into two parts or the transference of the seat of 
government to Grahamstown. They fought the first and the 
second election mainly on this issue, and when the matter was 
brought up for discussion in the Assembly it gave rise to some 
of th.e most dramatic scenes witnessed 10 the Cape Houses.' 
But the majority of the people were opposed to separation, 
and the plan was badly defeated in 1861. The desire to 
separate was entertained mainly by the burghers of British 
stock tesiding in the south-eastern parts of the Colony. It 
was in the main the same people who opposed the grant of 
responsible government for the same reasons ~s they had 

I Minute XL. o/the C. 0/ C. Hope Legj·sl. Cou:cil, p. ~. 
• No. 79. No. 57. 
• J. H. Hofmeyr. Hell.even ~/ln J. H. Holm~'. p. 104. 
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opposed the establishment of representative institutions, 
though there were throughout the Colony men who wished 
to see self-government postponed,. but for different reasons. 
It was feared by the conservative element in the country that 
a leap taken t,oo soon would fail to reach the mark, for, they 
argued, the men WJlO were to take responsibility for the per
formance of ministerial· functions had still to be trained. This 
vjew was defended by one of the Dutch journals, De Volks
vriend. On a third question the issue was not so clear, though 
it was roughly the same leaders of public opinion who stood 
for a united Colony, for responsible government, and for the 
voluntary principle in the churches. By the last phrase they 
indicated that State assistance to a few favoured denominations 
like the "Dutch Reformed Church and the Anglican Church 
should cease. It may be argued that these issues were of 
temporary interest only and could not have divided the 
country permanently on party lines. That is true, but the 
fact is' that they were not so much issues in themselves as 
manifestations' of party feeling which had existed all along, 
but which came definitely to the surface in connection with 
discussions relating to the constitution. The attempts made 
from the early years of the century to change the language of 
the Dutch burghers had not been successful, the removal of 
their old institutions had given them a grievance, and the 
recent annexation of the Orange River Territory to the ~ritish 
Empire had caused much ill-feeling towards the British Govern
ment and Jowards their fellow-burghers who supported it. In 
the country itself the chances of cO"operation between the 
British arid Dutch colonists had been so few that national 
divisions had not yet had a chance of being obliterated. What 
was needed was some firm common ground on which they 
could meet, and this had not yet shown itself, so that political 
parties 'were also national parties. Yet it. should be under
stood that during the period of representative government 
the parties were by no means well organised or even so clearly 
defined as they afterwards became. One incident that helped 
to keep English and, Dutch apart was when in 1865 the Cape 
legislature was made to annex Kaffraria in response to the 
wishes ,of the eastern inhabitants after it had refused to do so. 1 

The question of responsible government was intimately 
connected with the questions of expansion and defence. Up 

The questioft to about the year 1833 the burghers had been 
0/ de/ence. largely responsible for the defence of their own 

frontiers against the natives, but on philanthropic grounds 
the commando system which was in vogue was objected to in 
England, though in 1852 it was advocated for readoption in 

1 Corresp. reI. to the Annexation of Br. Kafi., presented 10 Feb. 1865. Cf. No. 32. 
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the House of Commons.' Then imperial troops had been 
employed to assist with the Kaffir wars. By 1850 the military 
expenditure supplied from the imperial treasury was amounting 
to about £3,000,000- per annum for all the colonies. This 
sum amounted to less than 9s. in the pound on British exports 
to the colonies. This state of affairs had improved the chances 
of colonial self-government, fodt had forced colonial statesmen 
in England to lay down the thesis that " if these colonies were 
governed as they ought to be governed, no troops ought to be 
maintained in them at the expense of the United Kingdom, 
except for strictly imperial purposes, and that the expenses 
of all troops required for local purposes ought to be paid by 
the colonies.'" Therefore the local government should be 
given the direction of the officers who managed relations with 
the frontier tribes. It had been adopted, then, as a standing 
rule of the Empire that when responsible government is given 
to a colony it must provide for its own internal order and for 
its defence against savage peoples on its borders. 8 At the 
Cape this caused some of the people to waver in their desire 
to possess full self-government, but the real opposition to the 
scheme came from the men from the East, who believed they 
would see as a result of the withdrawal of paternal government 
a neglect of their special interests. It became known in 1867 
that the imperial authorities, desirous of establishing govern
ment by responsible Ministers, intended to withdraw the 
troops in any case. By that time it had become abundantly 
obvious that the activities of the executive and the legislature 
were bound to end in a deadlock, the former havin~ repeatedly 
spent much more money than had been authonsed by the 
latter. Finally, the Governor began to make propoSals which, 
if carried out, would place all control in the hands of the Exe
cutive Council. Under these circumstances the party opposed 
to responsible government lost ground, and after some difference 
on the subject between the Legislative Council and the As
sembly a Responsible Government Bill' was passed in 1872 
and, after being reserved by the Governor, received the royal 
sanction before the end of the year. 

§ 3. THE CAPE OF GoOD HOPE, 187z.-.1910. 
During the responsible government period of the Cape of 

Good Hope there is a good deal of parliamentary history. but 
PoliJi&M little constitutional history. The Colony was now 

r". •• ....., of two hundred and twenty years old. and 'two 
u.. co/oMs/s. hundred years before the grant of responsible 

government the burghers had been given the direction of 
I Hansard, 3 S., vol. 120, p. 736. I Ibid. vol. lIS, p. 1372. 
• Cf. [(".-32801 pp. I-IS. • No. 34. 
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their everyday life in their local courts and boards. Though 
that privilege had been- gradually removed during the years 
1806 to 1828, the arrival of the British settlers from 1820 
onwards had caused them to cultivate an interest in the 
activities of the central govetnment which had been too 
often lacking during the first quarter of the nineteenth century. 
The justices of the peace l and the field-comets throughout 
the country had been passing through a period of apprentice
ship ill the art of government. The training and experience 
gained in the municipal boards and the road boards 8 was also 
valuable, whilst the civil commissioners and resident magis
trates were a valuable class of public officials on whom the 
Ministers were to rely in. years to come for information on 
matters of the most varied nature pertaining to their respective 
districts. Perhaps there was no other class of civil servant 
which contributed so much to the success of legislation or the 
smooth working of the administration as these officials. The 
experience which an important body of men had been gain
ing in Parliament since 1854, and the education which the 
wh-ole of the population had undergone during the election 
contests and through the English· and the Dutch press, pre
. pared for the smooth working of the new form of government. 
After the Bill of 1872 had been adopted by both housE'S of 
the legislature the Eastern Province party again moved for a 
division of the Colony; but as the local aspirations of Grahams
town, Port Elizabeth, and King William's Town could not be 
accommodated, and as the midland districts included in the 
Eastern Province were opposed to' separation, the scheme 
was eventually abandoned. . 

Indeed a movement in the opposite direction had set in. 
Instead of the two constituencies mto which the country had 

Unification been divided for the' election of members of the 
0/:::; elan" upper chamber, which had done so much to keep 
e':ner;.nc~e~/ the separatist spirit active, it was proposed to form 
the people. seven electoral divisions. The number of elective 

members was now· twenty-one, so three members could be given 
to each constituency, and electors could be allowed to give all 
their three votes to one candidate or to distribute them as they 
pleased, thus extending to definite small areas the principle 
of the representation of minc;>rities within those areas. The 
measure was adopted in 1874£and constituted in a mild way 
a victory of the farming comm ity over the townspeople, while 
it obviously made the Legislat fe Council more representative 
of the Colony as a whole than it lJad been before. The members 
now held their seats for seven ~~ars instead of ten, and con
sequently were more under the ~ontrol of the electorate than 

1 No. n. • No. 5V\ a No. 35. 
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they had been before. Another measure that bore clear evidence 
of the rising influence of the country people was the first Act 
passed in 1882 which permitted the use of the Dutch language 
10 both houses of Parliament.1 And this privilege was soon 
extended to the courts of law. l " During the last thirty years o'f 
the century various native territories were annexed to the 
Colony, thus adding a considerable number to the native 
population. It was considered desirable, therefore, to require 
a slight education test of all new applicants for registration as 
voters, and at the same time other qualifications of electors 
were also raised.' The next great constitutional step that 
affected the Cape of Good Hope was the Union of the South 
African colonies. A word must now be said about the High 
Commissionershi{>, an office which contributed a good deal 
towards the achievement of that end. 

SECTION III. 

THE HIGH COMMISSIONERSHIP FOR SOUTH AFRICA. 
~:; t-.~~:7:~~ fftl 

On the loth day of October 1846 the Governor of the Cape 
was appointed" Her Majesty's High Commissioner at the Cape 
of Good Hope for certain purposes." , In part this was intended 
to give a more formal recognition to the authority which the 
Governor had exercised till that time, in part it was laying 
duties till then performed by the Lieutenant-Governor of the 
Eastern Districts on the supreme authority at Cape Town; 
but it was also a measure intended to meet the growing com
plexity of South African affairs. 

Firstly, the Governor had from the commencement of British 
rule managed the relations of the Colony with adjoining native 

Tlu fIU4s 10 tribes subject to the direction and control of the 
H _ by Government in London. These powers were 
I1u ofJiu. exercised by him alone till on the appointment 

of a Lieutenant-Governor for the Eastern Districts in 1:836,. 
the second phase opened. The Governor's authority began to 
be shared in this res?:ct by the new official. During the next 
ten years treaties Wlth natives were concluded by both men, 
but the acts of the Lieutenant-Governor had to be ratified by 
his superior. In 1845 the office in the east began to fall into 
abeyance, though it survived in a tentative sort of way for a 
few years longer. In the third place there had arisen other 
European communities in Natal, 10 the Orange River territory 

• No. 38. • No. 86. • No. 48. 
• PM'. p(/jf'er •• C. olG. Hope. Kaffir Trib"s. Feb. 1848. p. S. • No. 25. 
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and across the 'Vaal, creating a diversity of problems which 
seeme~ ~o call for a special delegation of powers by the imperial 
authontIes. 

The commission of r846 did not yet employ the phrase 
"High Commissioner for South Africa," but this was a 
Ths functions mere detail. That official was appointed" for the 
of t~ H.ig" . settling and adjustment of the affairs of the 

CommlSSJoner. territories in Southern Africa adjacent or con
tiguous to' the eastern and north-eastern frontier" of the 
Cape Colon¥, and .he w~s to t:t~e measures to J?re~ent attacks 
of the native tnbes lllhabltmg those terrltones and to 
place them under some settled form of government. Sub
sequent commissions conferred similar powers, though the 
manner of exercising these was prescribed in greater detail as 
time went on; In 1849, after assuming authority.over the 
Orange River Territory, the High Commissioner solicited and 
obtained a commission appointing him Governor of the new 
dependency. A similar procedure was adopted at the end of 
the South African War With regard to the Orange River Colony 
and the Transvaal. The High Commissioner came to hold 
a multiplicity of offices. At various times he became the 
supreme head of such territories as Griqualan<;l West, Basuto
land, Bechuanaland, Rhodesia, etc., receiving instructions as 
to the functions he was to perform in each.1 He was the repre
sentative of,the Crown in the sub-continent, the link uniting 
all the varying conditions of the various peoples, the ~nifier of 
policies, the Empire's agent. . . 

But he became all that only because he was as a rule the 
Governor of the Cape Colony. Till about the year 1890 South 
· His success Africa's mother-colony surpassed all the other 
· dO. to "is territories put together in wealth and importance. · G:v;::: of In extending her. South African empire the 

the Cape. home country was wise enough to employ as a , 
stepping-stone the foothold she had won. The High Com
missioner was Britain's right hand, the Cape Colony was her 
lever. Sometimes the Colony grumbled and occasionally she 
maintained an attitude of passive opposition, but in the end, 
with perhaps one or two exceptions, she always adopted the 
desired course. From the outset the governorship and the 

, high commissionership were inextricably interwoven. The 
High Commissioner employed the public seal of the Colony for 
his formal official acts. His legal adviser was the Attorney
General of the Cape Government, and when he proposed to take 
an imJ?ortant step he consulted at first his Executive Council 
in an lllformal manner, and after responsible government was 
introduced, his Ministers. As' most of the native territories 

lSeE',e.g., ParI. Papers, S.A., 130, 14Ap.lgoS. 
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were made dependencies of the Cape of Good Hope any other 
course would nave been open to senous objections. We are for
tunate enough to possess an authoritative statement on the 
practice that came to govern the relations between the HighCom
missioner and the Cape Ministry. In 1888, in reply to a question 
p,utin the Legislative Council, the Treasurer-General stated: 
• It is not the duty of the Ministry of this Colony to advise the 
High Commissioner. Their duty as Ministers is to advise the 
Governor of the Colony. And the High Commissioner has 
powers which he exercises as High Commissioner, with which 
powers the Government of this Colony have no constitutional 
ri~ht to interfere. At the same time he (the Treasurer-General) 
WlShed it to be understood that the relations between the 
Ministry of this Colony and the High Commissioner are as good 
as can be desired. And although it is not the duty of the 
Ministry to advise the High Commissioner, nor is it the duty of 
the High Commissioner to inform the Ministry of this Colony 
what he is doing as High Commissioner, yet the relations between 
the two authorities are of that character that whenever the 
High Commissioner is acquainted with anything going on that 
may have a relation to, or some effect upon, the interests of 
this Colony, he does not fail to communicate with the Ministry 
upon that subject. At all times he is ready to confer with the 
Ministry on any subject that may have any relation whatever 
to the interests of this Colony." 1 So far had constitutional 
practice outstripped the written law that when the Secretary 
of State's attention was drawn to this statement he had no
criticism to offer. It would be difficult to think of any im
portant subject whatever on which the High Commissioner 
was called upon to decide, which had no relation whatever to 
the interests of the Cape Colony, so that as a rule the High 
Commissioner conferred with the Cape Ministry on steps he was 
about to take. But like most other rules this one had excep
tions, both before 1888 and thereafter. 

SECTION IV. 

NATAL, 1885-1910. 

For the sake of clearness of treatment it is convenient to 
divide the constitutional history of Natal into five wel1-
marked periods : 

(1) 1835-38. 
(2) 183&-44. 

(5) 1893-1910. 

• [C-S488]. pp. 21-2. 
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§ I. NATAL, 1835-38. 

By the year 1835 a small number of British settlers had 
'congregated round Port Natal for the purposes of hunting, 

British trading with the-natives of the neighbourhood, and 
settlers in engaging in adventures of various kinds. They 

Natal. were quite unconnected' with the British Govern
ment or with the Government of the Cape Colony. In that 
year they first ,formed the semblance of a government by 
appointing a committee 6f management of their affairs whom 
they authorised to levy certain taxes and to perform some 
public duties, mainly for the purpose of granting and distribut
ing land in freehold among themselves, for from the start these 
immigrants had been occupying waste land round the Bay, 
and they desired to show some form of legal right to the tracts 
on which they had settled. Under the authority of the 
committee they proceeded to make grants along the coast, 
restricting the siz'e of their farms to 3000 acres. The bound'; 
aries of these farms were never measured or clearly defined, 
an approximate -estimate was all that could be made and 
care was taken not to encIoach on their neighbours' lands. 
The fown of Durban was already growing up, and from that 
port as well as from Cape Town requests were sent to England 
asking that British authority might be established over the 
district, one of the chief reasons given being that the United 
States was likely to found a colony in the territory. Colour 
was given to the statement by mentioning that a number of 
American Inis!;ionaries had arrived in the country. The 
Colonial Office, however, took no steps, so that the small 
community had to plod along as best they could. Some of 
the white men gathered round themselves a number of native 
retainers, thereby gaining the, status of petty chiefs in the 
country,l and presently they got involved in native disputes. 
In the year 1838 an unwise attack was made by a large portion 
of the British settlers at the head of 'a number of natives upon 
Dingaan, the Zulu King, when they were destroyed almost to 
a man. Most of the properties were thus left unoccupied, 
and when a British Commissioner Z visited Natal in 1843 he 
found that only two farms had been regularly occupied ~or 
any length of time. While Dingaan was destroying the whlte 
inhabitants from the Bay, Natal was being .entered by Euro
peans from another quarter. 

• ct. No. 91. 
I H. Cloe/c's Report on Lands in N(,tal, addressed to Secretary John 

Montagu, Cape Town, 30th May 1844. P.R.O., MS. in C.O. 48/247. 
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§ 2. NATAL, 1838-44. 

The causes of the emigration of Dutch fanners from the 
Cape Colony in 1836 and subsequent years were of various 

C f kinds with different individuals. They arose 
,:::ScI::" mainly from an unwillingness to be ruled over 
r::~~- by a foreign power, from the absolutism of the 

e. rule, the loss of their local governing bodies, the 
refusal to grant them representative institutions, the many 
harsh laws made for the better treatment of slaves, the absence 
of adequate compensation when their slaves were set free, the 
lack of protection against native attacks. Most important 
of all the factors was the desire for independence, the re
publican spirit, which had grown strong by a slow but steady 
process during the eighteenth century, the spirit which has 
always been revealed in course of time by colonies planted 
in every age and in all latitudes, and which at the Cape had 
been cultivated by the liberal district government arrange
ments, by the vast distances of the country, and by the loose
ness.of the government of the Netherlands Company. The 
chief circumstances leading up to the Great Trek which were 
uppermost in men's minds at various periods are indicated 
in the documents,1 but of course there were some factors 
which operated subconsciously and others which could not 
be openly talked about when addressing an English governor, 
and these can only be gleaned by a careful study of the 
character of the Dutch burghers, of their previous histpry 
and of their subsequent enterprises. If it is the historian's 
task to interp"t events as well as to chronicle them, he will 
seek for the connection of the Great Trek with the history 
of the seventeenth and eighteenth century as well as the early 
nineteenth, and he will further consult the story of the trekkers 
in the later nineteenth and the twentieth century. 

Having been advised by the Attorney-General that there 
was no convenient power by which the thousands of departing 
Brilisl t>olicy emigrants could be prevented from leaving the 
~tfstM Cape Colony,. and having been infonned by the 
"".,,/l1li$. Lieutenant - Governor of the Eastern Districts 

that it was impossible to employ force to keep them in the 
country, the Colonial Government adopted two outstanding 
lines of policy with regard to the expatriated burghers. In 
the first place, they laid down the theory that the emigra~ts 
continued to be British subjects and liable to be dealt Wlth 
according to British laws no matter where they went. 8 

Secondly, they acknowledged the authority of some native 
chief or other over tracts of territory in which the emigrants 

1 Nos. 92, 100, 106, aDd 101. • No. 93. • Nos. 94 aDd 104. 
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had settled or seemed about to settle. This was done either 
explicitly by means of a formal treaty or by negotiations of a 
more or less confidential nature, or unplicitly by siding with 
the tribes with whom the emigrants came into conflict. As 
an aid to this second line of policy they prevented, as far as 
lay in their power, the sending of fresh supplies of ammunition 
with a view to making it impossible- for the emigrants to 
commit acts of aggression against any of the native tribes. 
Great Britain was the paramount power in South Africa. 
She was bound ,to grow progressively-stronger. For better or 
for worse she oelieved that she had the advancement and 
well-being of hundreds of thousands of natives in her keeping. 
If her policy has been at times tentative and uncertain in 
many respects, her representatives have steadily attempted 
to maintain the welfare 'of the coloured people when they were 
at issue with the white men. As the farmers trekked eastward 
and north-eastward in various parties they gradually formed 
themselves in the course of several years into three main 
groups, settling in the territories now called Natal, the Orange 
Free State, and the Transvaal. It is with the first of these 
groups that this section of the work has to deal. . 

Securing the cession of a large tract of land in Natal from 
the Zulu' king for services rendered in I837,1 this group of 

Settlemml emigrants became finnlyestablished in the country 
at the in the course of the next two years, deposing 

j::"Jr~ Dingaan who acted treacherously and setting up 
~r~. another in his stead. A British force had lately 

~ stdutwn. been stationed at Port Natal, but it did not interfere 
much with the emigrant community which had settled further 
inland. As to the form of government established by the 
farmers, each party elected a leader, whose orders they gener
ally obeyed while trekking. . He was generally styled the 
Commandant. It was his task to see that the members of 
his party performed such duties as they were familiar with 
according to the old Cape burgher laws. Some time before 
the negotiations with Dingaan, one of the most able leaders. 
Pieter Retief by name, was elected a sort of commandant
general. Curiously enough he received the title of" governor," 
intended to signify, no doubt, that he was to exercise auth
ority over all the farmers of the neighbourhood. Towards 
the end of the year I838 there was a Volksraad. i.e. a legislative 
body chosen b¥ the people. The members seem to have 
belonged to one Of the largest parties then in Natal. Gradually 
matters shaped themselves as th~ danger of fresh att.acks 
from the Zulus be~ame less menacmg. From a letter wrItten 
by Captain Jervis, tl1e commander of the British garrison at 

\ lNo.95· 
\ 
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the Port, and dated 27th March 1839,1 it is plain that a large 
body of emigrants had by that time concentrated at the Bush
man's Rand, the present site of Pietermaritzburg, with the 
intention of laying out a town there. They had already 
elected a Volksraad of 24 members, one of whom they had 
appointed President. Judicial functions were exercised by 
magistrates called landdrosts, each of whom was assisted 
by six heemraden, elected annually. The landdrosts tried 
summarily all criminal cases in which fines could be imposed 
amounting to 2.0 Rix-dollars. Sentences inflicting heavier 
fines were subject to appeal to the Volksraad. In case of 
murder ot other very serious charges the magistrate was at 
liberty to swear in a jury of twelve who found the verdict. In 
such cases the landdrost and the heemraden merely investi
gated the' charges. The co~stitution of the Republic em
bodied ~very principle of government that the people had 
been striving to establish during the previous seventy years, 
and the peculiarly English institution of trial by jury with 
which they had become acquainted in the old Colony suited 
their democratic ideals entirely, hence its adoption. 

Negotiations with foreign powers were carried on and letters 
were signed by the Volksraad as a body: In practice drafts of 
laws were submitted to the people for their endorsement· or 
rejection. The State was small and its smallness made the 
procedure quite easy. 

Was it a State at all, and is it'correct to speak of the Re
public in Natal? A constitutional lawyer would probably 

s""'" 01 1M answer the question in the negative. The emigrants 
--v","" were claimed as British subjects, and an Act 

of. the Imperial Parliament had referred to them as such.· 
Parliament could undoubtedly legislate ex-territorially for 
,BritislI subjects, if they were British subje.cts. Did they 
remain British subjects merely because they were 'regarded 
as such? Was it possible for them to discard their status as 
subjects if they chose to become subjects of another state, but 
impossible to lay aside that status when they moved into 
unoccupied regions? The Republic was never recognised by 
any Power, and international usage seems to demand that 
states newly created should be· recognised by other civilised 
states. Had the problem been brought before an impartial 
arbitration court it would have made one of the most interest
ing test cases in the history of the world. De jure there inay 
never have been a republic in Natal; that such a state existed 
in fact is obvious. It provided for its government, adminis
tered justice, levied taxes, waged war, and concluded treaties 
without reference to any other power. When the troops were 

I P.R.O .• MS. ill C.O. 48/200. t No. 94-
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withdrawn from the Port in 1839 the British subjects remaining 
there readily submitted· to the Volksraad. 

The interests of the British Empire could not permit an 
independent state to grow up on the south-eastern seaboard 

Annexation of Africa. A proclamation was issued in 1841 by 
of Natal. the Cape Governor 1 and military possession was 

taken of Natal. Protracted negotiations followed and a good 
deal of fighting, till towards the end of 1843 a portion of the 
emigrant community capitulated and the rest trekked north
ward to join their comrades beyond the Drakensberg. Those 
who intended to remain behind made certain demands II 
which if conceded would have placed them in the situation of 
an average British colony possessing representative institutions 
but without responsible government. No notice was taken of 
the document embodying their requests. The next year 
Natal was annexed ,to the Cape Colony II and the infant 
Republic ceased to exist. 

§ 3. NATAL, 1844-56. 

Intimately connected with the problem whether or not 
Natal was a Republic prior to the year 1844 is the further 

Legislation question whether after its annexation it was to be 
for Natal regarded as a Colony acquired by conquest or 

by the Crown. cession or by settlement. Up to the year 1887, 
when an Imperial statute gave full power to the Crown to 
legislate for all newly acquired colonies where there is no 
existing civilised government, British constitutional theory 
said that colonies acquired by settlement were not subject 
to the legi~lative power of the Crown in Council, unless they 
were made to be so by an Act of the Imperial Parliament. 
Colonies acquired by conquest or cession, on the other hand, 
fell directly under the legislative power of the Crown. 
Cession is often a formal recognition of conquest. Now 
for a good many years the Crown did in fact issue laws for 
Natal, so that the conclusion must be, that the imperial auth
orities in 1844 and subsequent years regarded the new territory 
as having been acquired either by conquest or by cession. 
No formal deed of cession was ever shown, only a general 
statement by the Volksraad that they would not oppose the 
annexation by forceful means. But this took place only after 
the emigrant community had actually been fighting to 0I?pose 
British occupation a~d when they had become conVInced 
of their inability to carry the .struggle to a successful issue. 
Natal then was acquired by conquest, and the instruments 

JhI~ IhI~ Iht. 
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regulating its government down to the year 1856 were issued 
on the authority of the Crown in CounciL 

For one year Natal formed an integral part of the Cape 
Colony, but the Cape legislature had to pass special laws for 

Legulalitm the new district and could not apply any old 
by 1M Cap_ laws or institutions to it without such specific 

CovlICli. enactment. This arrangement continued even 
after provision was made in 1845 for a separate government 
in Natal with a Lieutenant-Governor at its head.1 Till 1847 
the Governor and Council legislated for Natal, setting up 
municipal boards,· field-comets, justices of the peace, and 
resident magistrates in imitation of the Cape models. A 
district court I consisting of one judge appointed by the 
Crown and holding office during good behaviour was also 
erected, and the Roman-Dutch Law was established.' 

Naturally this arrangement, by which their country was 
honoured with no worthier title than· that of a District and 
Du;,.ollM was subject to a few individuals holding session at 
;OlMty :: a considerable distance, was not expected to satisfy 
;':;:gis. the inhabitants, and it did not. Before SUbmitting 

laI",.. to the new order of things the Dutch burghers 
had particularly desired that Natal should be constituted a 
separate colony, and'from the start the British settlers wished 
to possess a legislative body consisting of elected members. 
One step forward was taken in 1847 when Letters Patent 6 

were is~ued rroviding for a separate legislative body for Natal 
consistmg 0 three or more members appointed by the Crown 
and holding office during pleasure.· General executive powers 
were vested in the same body, but the Lieutenant-Governor 
was instructed to act without the concurrence of his Council 
whenever he felt convinced that this was necessary. 

The establishment of a Legislative Council on the spot 
came none too soon, for Natal already stood face to face with 

NICIS!;/y lor the great native problem. How could the Zulus 
a. kleal be governed? Should they remain under the 

","laI",.. authority of hereditary chiefs, and if so, was there· 
a sufficient guarantee (I) that the public peace of the country 
would be preserved, and (2) that they would advance towards 

. the civilisation which Europeans have always regarded as a 
good in itself? Or should they be brought under the direct 
rule of the Colonial Government, and if so, (I) what law should 
be administered, and (2) was the Government prepared to 
finance the administration, and (3) would not the resultant 
contact with the very civilisation which it was intended to 
impart effect the debasement and ultimate ruin of the race? 
Could the Zulus be put to any use for purposes of labour, 

I No. III. • No. 132. • No. 137' • No 136. • No. 113. 
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defence, or commerce, and if so, what return could be made 
them as a people for the services rendered? The study of 
native customs and native law in Natal was essential to the 
good government of the territory, and the task could be 
accomplished by the Council at Cape Town only in a very 
perfunctory 'and half-hearted manner. A fuller consideration 
of the various aspects of the native problem must be reserved 
till. the efforts to obtain responsible government are discussed. 

While it was in the interests of the Empire with a view to 
upholding its dignity and establishing its hold on the new 

DifficuUies dependency that its officials should stand under 
r; ifn the wf''Y' its direct control, the inhabitants believed it to be 

o gl'ant.ng th" t t th t th h uld re/Wesentative to ell" meres a.. ey s 0 share that 
government. control. Of the European population those of 

British blood, were still the less numerous section, though by 
immigration they were steadily increasing in proportion to 

, the other settlers, and at the middle of last century any govern
ment in London which maintained a paternal rule in any 
colony inhabited by a large number of British citizens would 
have to make out before Parliament and country a strong 
case for keeping up such a position. Besides, while the 
colonial authorities were negotiating in 1843 with a view to 
taking over the government of Natal, the Governor had read 
in the Legislative Council of the Cape a minute which was 
soon published in Natal and in which it was declared that 
Her Majesty's Government was anxious to place the Natal 
institutions upon such a footing, consistent with the main
tenance of her royal authority,· as might be most acceptable 
to the bulk of her subjects.1 Yet the settlement was still in 
itsinfan«y, ,the Dutch farmers were disaffected, and it was 
said that there was not one English inhabitant possessing 
the united qualifications of character, interest in the country,. 
and education, whom it would be expedient or proper to 
elect or appoint a member of any Legislative Council,8 so that 
a petition which in 1848 asked for· a representative form of 
government met with no success. One of the chief objections 
to an elective council, viz. the smallness of the number of 
British settlers, was overcome to some extent during the years 
1850 and 1851, when a few thousand immigrants were intro
duced according to a scheme promoted by a certain Mr. Byrne,S 
-that colossal benefactor of Natal going bankrupt over the 
operation. The colonists were gaining valuable experience 
in self-government in their village and district boards, and the 

- Governor recommended compliance with a second petition 

1 Pal'l. Papef's, Srltlemfflt QI Natal, presented 14th Aug. 18so, p. 190 • 
• Ibid. p. 7. Th.e petition is given on p. 2 of that work. 
a Ibid. Natal, presented 30th July 18S I, pp. 19 ff. and 58 fl .. 
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praying for representative government in 1852. His advice 
was adopted and Letters Patent establishing the principle of 
representation in the Council were passed in 1856. 

During the period under review some alterations were 
made in the system of municipal government by extending 
the powers and duties of the corporations as previously 
established,1 while divisional or county councils were created:. 
These, however, were devised on too pretentious a scale for the 
various districts to support. The arrangements were annulled 
after three years. As regards the administration of justice 
an Ordinance of 1849 a preserved the power of native chiefs 
to try according to native law cases arising between members 
of their tribes, subject to the advice and control of European 
officials appointed by the Lieutenant-Governor. In all cases 
appeals were allowed to the Lieutenant-Governor, acting 
with the advice of the Executive Council. For the benefit of 
the European population two laws were passed in 1852 to 
indicate the qualification and duties of, jurymen' and to 
introduce the institution of trial by jury in CIvil cases.& 

§ 4. NATAL, 1856-93-

Up to this time Natal had been largely dependent on the 
Cape Government, carrying on its correspondence with the 
Colonial Office through that channel; but the Charter 8 

granted in 1856 raised it to the status of a separate Colony. 
The Legislative Council was reconstituted so as to consist ·of 
sixteen members of whom twelve were to be elective and 
the others, who were high officials, were Crown nominees. In 
practice these nominated members also constituted the. Exe
cutive Council, which remained under the direct control of, 
and responsible to, the Ministers of the Crown in England. 
The Colony was definitely launched on its way to responsible 
self-government, the coveted goal which Canada had reached 
just ten years earlier and to which the Cape Colony and the 
Australian colonies were also moving. The British Govern
ment and the bulk of the people in the United Kingdom had 
no objection to pushing the system of government established 
in 1856 to its . logical conclusion-that objection was a thing 
of the past, though of the recent past. It was only sixteen 
years since Lord Durham had published his memorable report 
on the government of Canada, in which he advocated the 
system of responsible government for that Colony, carrying 
the British political world by storm in· a short space of time 
through the cogency of his arguments and the sound common-

I No. 133. 
.. • No. 141. 
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sense conclusions at which he arrived. But if his reasoning 
was unassailable it was obviously none the less imperative 
that .in every colony due precautions should be taken to 
maintain imperial interests. 

In Natal the movement for responsible government came 
to a head in 1870, when a Bill aiming at. the introduction of 
: The demand that system was introduced in the Legislative 
jor reSponsible Council, but was withdrawn without completed 

government. legislation. It was not until 1893 that the 
movement gained success. Duririg the intervening twenty..: 
three years some two or three dozen Bills were introduced, 
of which about a dozen were passed, and several petitions and 
addresses were presented aiming at making the executive 
responsible to the legislature. If then the imperial authorities 
had no objections to offer to the system, and readily admitted 
that the arrangement made in 1856 gave no guarantee that 
imperial policy would be carried out L-the Executive Councll 
having at times adopted an independent attitude-and that 
it was liable to end in a deadlock between the legislature 
which had to find funds and the executive which had the 
spending of it; and if the colonists desired the change, what 
caused the delay? If the answer must be given in a ·single 
sentence it must be stated that responsibility would bring 
with it obligations which a young Colony, situated as Natal 
was, could not shoulder; but the difficulties that stood in the 
way related in the main to the defence of the country, to 
native affaiIrs, to the interests of Indian immigrants, to the 
relations between the Governor and the Executive Council on 
various issues, and to the relations to be .observed by Natal 
with regard to the High Commissioner for South Africa, the 
Cape Colony, and the two Republics. 

Reviewing each of these· points, it was obvious in the 
first place with regard to defence that Great Britain would 

D ,- certainly follow the procedure) adopted in most 
e ence,.-,> other colonies of withdrawing I the bulk of the 

imperial troops stationed there, retaining only such garrisons 
as were imperatively demanded by possible eventualities of 
imperial defence. When an intimation of this intention was 
published in Natal it straightway divided the inhabitants 
into two more or less evenly balanced parties-the one, led 
by the elected members of the legislature, still agitating for 
res:ponsible government, and the other fearing the burdens 
which that institution would entail. The question was only 
one of supplying the actual man-power for any war that might 
arise, for even before responsible government was established 
the Colony was liable to bear a,t least a large proportion of the 

1 PMI. P~ers. [C-3 I i'4J. p. 8. 
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expense involved.1 For a long time the Government in 
London maintained its attitude, and consequently a majority 
of the colonists opposed a change in the constitution. Under 
these circumstances no improvement could be effected, for 
the Secretary of State for the Colonial Department was firm 
in his demand that so important a step as the appointment of 
a responsible Ministry should only be taken when a majority 
of the citizens, being fully aware of the results that would 
follow, had distinctly expressed themselves in favour of it. 
Indeed it was only when native pressure on the northern 
frontier had been weakened by a native war with the South 
African Republic, when the Cape Colony made itself responsible 
for the government of the territory on the south-western 
frontier, and when the Government in London promised to 
assist with the defence for a while longer, that a majority of 
the electors could be persuaded to accept responsibility. 
Really the matter was not quite so simple as it looked. More 
was involved than the mere question whether the Colony 
could enrol, equip, and pay the necessary number of troops 
for repelling a native attack. Native policy was initiated and 
directed by the imperial authorities. The question before the· 
colonists was whether they should support blindly a policy 
over which they would have very little practical control, and 
which, they stated, had already led to complications. But 
this leads to a consideration of the second of the list of diffi
culties which faced the framers of the new constitution, the 
one which permeated nearly all the others, and-made it im
possible to do for Natal what was done for so many other 
colonies possessing representative government, viz. establish 
responsible government by merely amending a clause or two 
of their constitution Acts or altering fa few words in the 
instructions of their governors. 

In 1880 when demands for an improvement of the con
stitution became peculiarly insistent the white population of 

TM fUJI • .,. Natal consisted of about 30,000 souls, of whom less 
f'1'oblmt. than 7000 were electors. The number of Kaffirs 

was estimated at not less than 400,000. It was out of the 
question to grant the franchise to those masses of coloured 
people unless a legislature of uncivilised persons were to be 
set up with ·perhaps three or four members to represent 
European interests. But the natives had been living un~er 
their own laws, which had lately been codified I and whlch 
were administered by special officers responsible to the 
Governor. In the event of responsible government being 
set up it was feared that native rights would be disregarded or 
exploited for the benefit of the white population, unless some 

I [C-328o], p. 16 If. t No. 141. 
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means could be' devised for first securing those rights; for if 
the unfettered direction of native affairs were placed in the 
hands of responsible Ministers representing the views of the 
majority in the legislature, the result might be that the tax
payer in the United Kingdom would have to bear the cost and 
responsibility: of providing for a policy over which he had no 
control. On behalf of the colonists it was claimed that they 
more than any other people were likely to strive after the main
tenance of a good understanding between whites and blacks, for 
to them a Kaffir war meant the spreading of distress and con
fusion, peril to life and property, and the arrest of progress.1 

They went so far as to say that the control of native policy 
which the Government in London exercised had not improved 
the coloured races. "It is a fact beyond dispute," they de
clared in 1888, "that the moral condiiion of the Native popu
lation, after forty years of British rule, is worse than it has 
ever been." 2 

At first the representative members in the Legislative 
Council did not claim a complete measure of control over the 
natives in the event of self-government being granted, but 
were content that all measures relating to native affairs should 
be: referred to the Government in London for consideration 
and approval. 3 This attitude, however, was probably of the 
nature of an offer in return for continued protection; at any 
rate, it did not satisfy the constituencies. Seven years later, 
in 1888, the Council took some pains to remove the prevailing 
impression that, were responsible government established, the 
control of native affairs would practically remain in the hands 
of the Crown, observing that it was the essence of responsible 
government that the local administration should possess full 
control over all classes of the population. 4 But now the 
Council took the wind out of the Imperial Government's sails 
by advocating as strenuously as the latter had ever done some 
form of representation of native opinion and native interests. 
Certainly the prolonged discussion of the su bj ect had been 
stirring the white community to a readjustment of their 
early views. All this was to the good of the settlement, but 
the home Government insisted on some positive constitu
tional guarantee being afforded for the maintenance of native 
interests. The Council was not irresponsive. They suggested 
a legislature of two chambers. The seats in the upper chamber 
might be filled by nominees, and this House alone could .be 
given the power to initiate legislation intended to deal Wlth 
the Kaffir population.5 The Secretary of State, however, did 
not consider this expedient ~ould contain any security that 

1 Pari. Papers [C-3174]. p. 4., • [C-:6487]. p. 9· 
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adequate laws would be passed or sufficient money voted for 
the benefit of the natives,. particularly as the second chamber 
would have the initiation of money Bills. Being asked to 
offer a solution he suggested that all Bills exacting compulsory 
service of natives or restricting their freedom in any way or 
altering their old laws or increasing the taxes paid by them 
should be reserved by the Governor. He also thought a 
Native Protection Board independent of the legislature might 
be established and a sum of money should be reserved under 
the absolute manag!'lment of the Governor to be spent annu
ally for the education and general advancement of the natives.
This was written in August 1889. The Colony now only too 
gladly reverted to the idea of a unicameral legislature, but 
again the Secretary of State objected. Responsible govern
ment with only one House was an unknown thing in the 
Empire, and it was very desirable to have an upper chamber 
which would be expected to guard against hasty and ill
considered legislation for the non-European population. In 
1892 the British Government demanded the erection of an 
llfper chamber as an indispensable condition to the granting 
o responsible government. a 

The third difficulty that had to be met arose frbm the 
presence in the Colony of a large body of natives of India. 

TM Ifill .. ,. Owing to the unreliable nature of the Kaffir as an 
'OPVlllliort. agricultural labourer a commencement was made 

in the fifties with the introduction of coolies at the public 
expense. Within a few years several thousands arrived, and 
contrary to the eXJ>Cctation of the promoters of .the scheme, 
they were not anxIous to leave the country when their periods 
of mdenture expired. In 1881 they numbered 25,000, thus 
nearly equalling the European population. As yet there were 
among them only some eight or nme dozen registered electors, 
but large numbers of names were being pushed forward for 
registration. There was considerable uncertainty as, to the 
position of this class of men under the Charter, so three Bills 
were introduced into the Legislative Council in :1880 aiming at 
limiting the Indian franchise by demanding an education 
test for electors. In the same year a select committee of the 
Council dealt very summarily with this question by simply 
recommending the exclusion of the Indian population from 
the franchise.~ It was feared that in course of time the Indian 
vote might swamp the European vote. Another objection 
was that if the Indians, who belonged to another country and 
were only brought into the Colony as labourers, could by 
residence and by a property qualification obtain the franchise. 

I [C-64871 p. 22. • IM4. p. 24· Cf. p. 74· 
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then grave dissatisfaction would be felt by the Zulus of Natal, 
who after all belonged to the country, assisted in police and 
military duties, and contributed a large proportion of the 
revenue .. Yet the Indians were on the whole considerably 
further advanced than the Kaffirs in the scale of civilisation, 
they were not living under a separate code of law of their own, 
they were contributing a good deal to the agricultural progress 
of the Colony, and it was displeasing to the imperial authorities 
that any of the sons of the Empire should be placed under 
disabilities. But as a Bill was passed and sanctioned in 
18831 providing for the enfranchisement of unindentured 
Indians possessing the necessary property or residence qualifica
tions if they,could write out an application for registration in 
English or Dutch and sign their names in European char
acters, the Indian franchise was not a serious ~ound of differ
ence between the Colony and ·the Government in London 
during the later efforts that were made to procure responsible 
government. , 

The-next point to be settled touched the relations that were 
to subsist between the Governor and the Executive Council. 

Relations Under the 1856 Charter, and by Royal Commis
bff::een the sions and Instructions issued" since that date, 

a:%,;;:;r the Governor was commanded to consult the 
Executive. Executive Council on practically every question 

on which a decision was to be taken, but he could act against 
the advice of a majority of the members. He alone was 
entitled to submit questions to the Council, but any member 
had the right to request him to submit any matter. He could 
either decline or accede to such a request. In practice the 
custom grew up, however, for the Governor to lay before the 
Council only the more important questions connected with 
the administration of the government of the Colony and such 

. questions as the law demanded should be dealt with by the 
Governor in Council. The view of the successive Governors 
very probably was that they were responsible to the British 
Government, and that the Council was not so responsible. 
This view was confirmed by the Secretary of State in 1883 2 

when he was called upon to settle a difference between the 
Governor and a section of the Council. So far there was 
little real trouble, but~n the negotiations over the relation 
between Governor and Executive in the event of self-govern
ment being conceded, there arose the ever-recurring native 
question. From the early\vears of British rule in Natal the 
Lieutenant-Governor had oocupied the position and held the 
title of Supreme Chief of the native tribes.3 His authority 

\ 
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was absolute in all matters political, while in the administra. 
tion of justice he acted through appointed deputies. Later 
on his authority was formally recognised by statutory 
enactments.1 The point is that this authority was most of the 
time exercised by the Governor on his own personal views. 
The standpoint taken up by the colonists was that if they 
were to receive responsible government this procedure should 
be altered by the home Government, which ought to instruct the 
Governor to act on the advice of his Ministers in native affairs 
as in all other matters; but this the imperial authorities 
would not concede. The powers of the Supreme Chief were 
to be left in the hands of the Governor apart from his Council, 
except in the few particulars which, by the Code of Native 
Law, were vested m the Governor in Council.B This was a 
serious limitation of what is generally understood by respon
sible government, for it affected the Colony in nearly all its 
most vital interests, and towards the end of the agitation 
under review the scheme was nearly wrecked on this issue. 
Yet the Secretary of State remained firm on this point, though 
he modified his early views to the extent of promising that 
the colonial Ministers would be made acquainted with any 
action which the Governor might propose to take with regard 
to the natives. Mutual goodwill and co-operation could go 
a long way towards saving any situation that might arise, 
and he had little doubt that in every, or nearly every, case the 
Governor would be able to arrange satisfactorily with his 
Ministers as to any course to be adol?ted, although in the 
last resort the decisIOn would rest with him. 

Apart from his functions as Supreme Chief, though partly 
covered by those functions, were other duties of the Governor 
having reference to the native problem. Up to 1882 all 
British territories in South Africa were' governed by the High 
Commissioner, who was also the Governor of the Cape Colony. 
In that year, however, the Governor of Natal was appointed 
a Special Commissioner for Zulu Affairs to conduct relations 
witli the native tribes of Zululand.· It was a recognition that 
the future of Zululand would be intimately connected with 
that of Natal. The terms of the commission are instructive: 
II We do hereby authorise and empower you in Our name and 
on Our behalf to take all such measures{ and to do all such 
things in relation to the Native Tribes of Zululand as are 
lawful and appear to you to be advisable for maintaining our 
Colony of Natal in peace and safety, and for promoting t~e 
peace, order, and good government of the tribes aforesald, 
and for preserving friendly relations with them .... " The 

I NOI'. 146 and 149 (Annexure). "[C-10131, p .• p. 
• The commis.~ion is given in [C-3114J. p. 20. 
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natives in Nata! !rid those in Zululand were closely akin, and 
any matter affecting one group would also influence the other. 
But if responsible government were introduced in Natal the 
British Parliament would object to the speedy annexation of 
Zululand. An Aborgines Protection Society in London was 
keeping its eye on native, conditions in South Africa,1 and the 
feeling was abroad in Great Britain that the Zulus were being 
harshly treated. Yet if complications arose in Zululand it was 
the colonists of N a fal who would suf:(er, and no less an official than 
the Attorney-General of the Colony gave it as his considered 
opinion in 1891 that the results would be mischievous if the 
government of the two countries were placed into different 
hands. This was not what the Secretary of State desired. 
On the contrary, keeping the direction of native affairs in 
Natal under the management of the Governor, he was perfectly 
logical in insisting that the same control should be extended 
over Zululand. 

The last point that needed clearer definition· was the· re
lation of the Colony to the other countries in South Mrica. 

The posit~ !his necessity arose from.an inciden! that o~curred 
0/ Natal ~fI m 1882. The Natal Legtslature bemg anxlOus to 

Sout" Afnt:a. open railway communication with the Orange Free 
State and the Transvaal in order to give the Colony the benefit 
of the transport of goods to those countries, requested the 
High Commissioner for South Mrica to arrange a conference 
of delegates of the three countries. The High Commissioner 
considered it his duty to inform the Government of the Cape 
Colony of the scheme, and Natal took exception to this, stating 
that its request had been directed to the High Commissioner 
as such and not to the Governor of the Cape Colony.s Next 
year the President of the Orange Free State opened the ques
tion of fixing certain points in the boundary between his State 
and Natal, addressing his 'communication, not to the High 
Commissioner, but to the Governor of Natal, who received it 
and dealt with it in the Executive Council.8 This was pro
bably unconstitutional, and it was not the first time that Natal 
communicated directly with outside territories. On being 
requested to explain what would be the relations of Natal 
with the Cape Colony ~and the RepUblics in the event of self
government being intr duced, the Secretary of State gave an 
evasive reply. No do tpt he felt that the question would 
settle itself in course of\ time through. experience far better 
than if he were to lay d(!Wll fixed rules of procedure. The 
Ministers of the two Coloiijes, he thought, might correspond 
on matters not requiring tll~ intervention of the Governors.' 
Relations with the Republi~ would be conducted through 

• [C-3796], p. 64. • Ibid. p. 41. \\' Ibid. p. 80. • (C-6487), p. 22. 
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a High Commissioner, and the Governor of Natal might not 
improbably be appointed a High Commissioner for this purpose. 
On the point of established constitutional theory, however, 
he was emphatic. The granting of responsible government 
would not give the Colony power to make treaties or enter into 
alliances with outside States.1 

Such were the views of the Colonial Office and of Natal. 
On several points they had at first been diametrically opposed, 
but South Africa is the land of via media. Both parties 
shifted their ground to a greater or less extent on various points 
of difference, and even a cursory perusal of the instruments 
which established responsible government in 1893 8 will show 
that the programme of neither party was fully carried out in 
the end. After all, many of the minor differences had arisen 
from the inexperience of the colonists, and it was repeatedly 
necessary for the Secretary of State to point to constitutional 
law and practice in Canada, in the Cape Colony, and in Aus
tralia. But the people were quick to learn, and by winning 
the confidence of the imperial authorities in their ability and 
moderation succeeded in gaining some benefits at first denied 
them. 

§ 5. NATAL, 1893-1910. 

For seventeen years Natal existed as a full-fledged Colony 
possessing responsible government. By responsible govern

Rutxmsib14 ment in the British Empire is generally meant that 
,ovn .. ".,"'. the Executive Council, consisting of Ministers, 

advises the Governor, and that in performing executive duties 
he acts on such advice. And th8 Ministers, being appointed by 
the Governor from the one of two or more parties which 
commands the confidence of the enfranchised inhabitants, are 
supposed to be responsible to the Legislature for the advice they 
give. The elected members of the Legislature are obviously 
responsible to their electors for carrying out certain broad 
but definite principles which the majority favours. 

In England it has been said in quite recent years, and truly 
said, that the Crown has no option, but must,in accordance 
Limil4lioM 10 with established constitutional usage, act accord
eolotoiIJIlIl/. ing to the wishes of the Cabinet. .. The advice 
,over .. """" of the Ministers is the act of the Crown. .. In 

works on colonial constitutions a good deal is always said 
about the advice of Ministers given to their Governors, but 
nothing about the Governor's advice to his Ministers; yet in 
matters of imperial interest-if in no others-such advice. is 
given, and it is generally effective. In such matters a Wlde 
discretion is left to the Governor. Whilst he is expressly 

• Nos. u6-uR. 
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,enjoined by Roy;J Instructions to guide himself by the advice 
of his Executive Council, a discretion is generally given him 
in those instructions to act in opposition to the opinion of the 
Council whenever he sees sufficient cause to dissent from that 
opinion. Orie reason for allowing a Governor some latitude 
is that it is necessary to fulfil British international obligations. 
Besides, the Governor has by his office the supreme command 
of the imperial troops stationed in his colony, and no movement 
of those troops can take place for any pUrPose whatever with
out the sanction and authority of the Governor acting on his 
unfettered personal responsibility. Such was the position in 
1893 in all self-governing colonies. In Natal the presence of a 
large native and Indian population was regarded as affording 
a special and additional reason why the Governor should not 
be too firmly tied down. And as regards Natal the royal veto 
was apt to be exercised where in other colonies a compromise 
would be negotiated. 

But whilst a degree of freedom was theoretically reserved 
tothe Governor for cases of emergency, it was actually the policy 

G1'owing of the white population that was even~uall:y carried 
infiuenc~ 01 out. In 1896 a law was passed which In effect 
the colomsts. placed in the hands of the Ministers the power to 

grant or withhold the franchise in the case of the Indian re
sidents,l and the next year, when Zululand was annexed to the 
Colony, it was laid down that the Governor in CQuncil could 
legislate by proclamation for that territory I during a period of 
eighteen months, after which the province would pass under 
the legislative control of the Parliament of Natal. This was a 
complete departure from the position taken up by the Secretary 
of State' for the Colonies a few years earlier. Mter the 
Anglo-Boer War a further accession of territory came to the 
Colony by the addition of a strip of Transvaal territory, and' 
Natal was then ready to join hands with the other self
gQverning colonies of South Africa. 

SE~\ION V. 
\ 

THE ORANGE FR~ STATE, 1886-1910. 
I 
" 

The narrative relating to th~ourse of events in the terri-
tory which afterwards became t e Orange Free State must be 

Three main connected with the ,·story of Natal and of the 
,stret:'tnS,?1 Cape Colony; for all\ the emigrants came from 
un""gra/wn. the Cape Colony, while 't;ome of them settled for a 

time in Natal. There were three mAin movements, at different 
periods, through which the trans~Orange territory became 

\ 
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populated by white men. First, there were people who with
out discarding British authority moved across the river from 
the north-eastem parts of the Cape Colony in search of eligible 
pasturage during certain seasons of the year. Many of them 
began to settle down beyond the river long before the Great 
Trek commenced. It is important to note that this first 
group settled not only in what is now Orange Free State 
territory, but also to the westward, in what afterwards became 
Griqualand West. The second movement took place in 1836 
and subsequent years as part of the Great Trek. Kee1?ing to 
the westward of the great Drakensberg range, some enugrants 
s1?read themselves out in the Orange River territory in the 
VIcinity of what is now Winburg. Others kept on moving till 
they had crossed the Vaal River and its tributaries, and their 
doings will therefore be described in the section dealing with the 
South African Republic. Others again crossed the mountains 
into Natal. These have already been discussed in the portion 
of this Introduction relating to Natal. The third movement 
came from Natal, which supplied settlers to the Orange River 
territory during the years 1843 .to 1845, when British authority 
was bemg established at Durban and Pietermaritzburg. 

Up to this time there was a Volksraad at Pietermaritzburg 
and an Adjunct Raad at Potchefstroom. Subject to Potchef

COfIdilioM stroom were not only the settlers to the north of :tr·,,1iu the Vaal, but also, though in a somewhat vague 
"0/ B~:h" and unsettled manner, most of those who had 

f'tI/6. established themselves in the trans-Orange 
country. When the Volksraad at Pietermaritzburg was 
abolished the lesser body continued to claim authority over 
the emigrants who had not llassed under British rule, and it 
arranged disputes with vanous tribes to the south of the 
Vaal River. Now there was a movement farther northward 
and eastward arising from two causes: (1) Large native states 
were created on the eastern frontiers of the Cape by the British 
authorities,l who desired to remove. the possibility that an 
emigrant state should arise; and (2) the Natal seaport was lost 
to the emigrants through its occupation by the British. The 
movement was away from British control through native chiefs 
and towards the Portuguese port of Lorenzo Marques. This was 
in the later months of. 1844 and during the year 1845. The 
most independent of the farmers were thus removed beyond 
the Vaal, and the establishment of a British Resident with a 
magisn'ate's authority supported by a small body of troops to 
the south of that river was easily accomplished. The Resident 
selected in 1846 for his headquarters a spot in the centre of 

I PMI. Pafle", S. A/rica. C.O. 42. pp. 57-61. Cf. Theal., Hisl. 01 S.A. 
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the country Which was bordered by the Orange and the Vaal. 
There the town of Bloemfontein arose. A little to the north
ward was the town of Winburg, where a landdrost and heem-

· raden were established administering justice and performing 
administrative functions under the auspices of the Raad at 
Potchefstroom. That the Raad to the north of the Vaal had 
jurisdiction over the trans~Orange settlers explains how it came 
about that in the next few years Transvaalers offered to inter
vene in disputes between their compatriots south of the Vaal 
and the British or the natives. From the moment when the 
emigrants left the Cape Colony the authorities had intended 
to extend their sway over whatever territory might be occupied. 
It was easy to accomplish the object after I845. Some time 
· was spent in attempting to reach an agreement with the 
Griquas, who had been made an independent people, and with 
the Basutos, who also claimed territory .to the north of the 
upper reaches of the Orange. When this was effected, a pro
clamation was issued in I848 annexing to the Queen's 
dominions the territory lying between the Orange and the 
· Vaal west of the Drakensbergen.1 

The question arose, by what title did the Crown hold 
authority over the new Colony? The Attorney-General of 

Who to the Cape took the view that the Orange River 
lecisl'::/o, Sovereignty, as it came to be called, was "a 
bhe new? colony by occupancy." This the High Com-

olony missioner regarded as unsatisfactory, for it meant 
that the Parliament of Great Britain would have to legislate 
for the district. Could the 'matter be brought before a court 
of law it would· have constituted one of those delicate series 
of new combinations of circumstances with which the history 
of South Africa teemed during the last century. A colony 
planted by another colony, i.e. by practically unopposed 
settlement,-is it to be subject to the legislature of the mother 
colony or to that of the home country? And if the newly 
planted colony has formally declared its independence, what 
are its relations towards those two? The facts, however, 
were plain enough. The greater part of the territory had 
been conquered from a group of people who had previously 

·L-~A<i all the functions of an independent state, but who 
The narra.-""een recognised as inde1?endent. by the British 

tory which aftei\3ut the High Comrmssioner did not base his 
Three main connec.or settlement. He stated that before the 
. st'elftltS ~f Cape Coi.<;h subjects into the country north of the 
.mm<c,at.on. the Cape Cumenced, II that country must be held 

time in Natal. There WB! native chiefs" -which was not the 
periods, through which 'k of the territory concerned. He 

J No. 1~9. 'No. ISS. 



Orange Free State, 1836-1910 lxiii 

further affirmed that just prior to his proclamation annexing 
the country he had conferred with all the native chiefs, and 
that they had agreed to cede the sovereignty of the country to 
him as the representative of the Crown.1 The country there
fore was held by cession, and the High Commissioner could 
legislate on behalf of the Crown. It must be noted, however, 
that the constitutional theory involved was not very strictly 
observed in South Africa. Or at any rate when the facts of a 
case were inconvenient they were made to conform to the 
theory; but that was a matter that concerned the Crown and the 
British Parliament, and Parliament was content. 

Preliminary arrangements for the government of the 
Sovereignty were published a few weeks after the annexation,S 

C",..,iI",i<m but in the next year these were su~rseded by a 
"B',:;~:' proclamation of the High COJDIDlSsioner which 
Croom. gave the new Colony a constitution.a The 

government was carried on by the High Commissioner and a 
Council of five official and eight non-official nominees. The 
hi~hest of the officials, the British Resident, acted for the 
High Commissioner in most matters and was the president of 
the Council. For the administration of justice in the districts 
the Cape magisterial system was followed, and the employ
ment of the Roman-Dutch Law was confirmed, except as 
referring to natives, who retained their own laws and customs 
within certain territories 'allotted to them. SeJ;ious criminal 
cases involving European residents were tried by a court of 
three or four magistrates. The most serious offences had to 
be tried by judges of the Caye Colony. The constitution was 
very similar to the one existmg at the Cape. One of the chief 
reasons why the people had left the old Colony had been the 
absence of a satisfactory system of representative government. 
Since the date of their departure they had begun to enjoy the 
freedom for which they longed, so that it was inevitable that 
they should be discontented when the system from which they 
had fled was reimposed. 

In 1854 the Sovereignty was abandoned by Great Britain. 
Even to-day the reasons for this withdrawal are not quite 

R ~ plain. Probably many motives were .el:...~~ 
I~':,~ Britain was drifting into war with Runrlnistered ' . 
",.,., 01 ~ port Turkey and defend her 'Asia!)pean official . 
• 0000ftg y. And as her standing army' is aln apt to inflict 

has generally found it necessary to orderjn the eyes of 
various parts of the globe to proceed to jffence committed. 
whenever a serious war broke out. At removed from their 
drawal there were serious troubles 'the laws are not quite 

1 Pari. Papers, O.R. &"er,igrt'y. 19th May.l: 316. 
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the 'Sovereignty: ~ British arms had met with reverses and 
British prestige had not been vindicated. The imperial 
authorities were unwilling to incur heavy expense in South 
Africa, and unable to supply at short notice a large body of 
troops~ T~ey probably preferr~d~ too, to regain the goodwill 
of ~he .natives. At any r~te, m the face of I?ore pressing 
affarrs m Europe the question of the Orange River Territory 
could easily stand over for future settlement, particularly 
as the country was still undeveloped and the tracts that had 
fallen under direct British rule seemed to be of no great value. 
Besides, a strong party in the Sovereignty was opposed to 
British rule, and they had the sympathy of the settlers in the 
Transvaal. Here, too, trouble might arise at any moment. 
Possibly one of ~he strongest reasons for withdrawing was a 
desire to conciliate public opinion in the Cape Colony. Very 
many of the Cape burghers strongly disliked the assumption 
of so:vereignty beyond the Orange. Some who had no objec
tions fo the step on national and sentimental grounds were 
averse because the Cape was being made to pay much of the 
expense involved in governing the Orange River Sovereignty. 
Such views were expressed in the Cape Legislative Council 
with warmth and occaSionally with bitterness. It was politic 
to me~t Cape views while a serious war was being waged in 
E,urope; for after all the Cape Colony was throughout the 
century the basis of British authority in South Africa, and 
more apparent vagaries in British policy in South Africa than 
most people realise were due to a wish on the part of the im
perial authorities to defer to Cape opinion. Whatever might 
happen in other territories, it was of vital importance that 
the old Colony should not be alienated. By so much as the 
Government in London failed to carry the Cape Colony with· 
it in the steps it took, by so much would imperial interests be 
jeopardised. Indeed, looking at the Empire as a whole, 
imperial folicy must not be criticised only by referring to the 
wishes 0 the home Government, but by calculating the in
fluence on it and on its governors and commissioners of the 
various outlying parts. 

The tPloemfontein Convention of I8S4 gave complete 
/-~Z_:..'"':'~ 'alP to the people residing between the Orange and 

The narrchee Vaal. They were no longer connected with 
tory which afte.B'~ate across th~ Vaal whic~ had been !ecog

Th,ee main connec~~o years earli~r: Indeed,.m . I8S2, while t~e 
&t,eams of Cape CorQn a recognltion of theIr mdel,Jendence It 

immig,ation. the Cape ulear .tEat they were not to mter.fere t? 
time in Natal. There we nativ,nyof the trans-Orange mhabl
periods through which'k of {ng left in the lurch. Therefore 

, J No. I~9. t No. I. join the northern State, and 
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when such a suggestion was afterwards made the High Com
missioner set his face hard against the project. Consequently a 
new State arose, taking the name of the Orange Free State 
thus realising the people's ambition eX1?ressed in 1837 .. t~ 
establish our settlement on the same pnnciples of liberty as 
those adopted by the United States of America, carrying into 
effect, as Iar as 'practicable, our burgher laws." 1 There was 
to be a Republic then, and legislation was to be modelled 
after the old Cape Laws. One legislative chamber called the 
Volksraad was created, consisting of elected members, and a 
President was chosen.- The Executive consisted of two 
Government officials and three ordinary members elected by 
the Volksraad. It held monthly meetings, at which the 
President of the Republic was the chairman, and measures 
were decided upon by a majority of votes. Field-cornets and 
field-commandants were elected by the burghers. The 
constitution was drawn up and adopted in 1854, and before 
the end of the year laws were passed to establish Dutch as 
the official language,' and to defiile the duties of field-cornets.' 
The other salient features of the Free State constitution are 
given so fully below that it is not necessary to say more on 
the subject. It may be :pointed out, however, that in its 
local government and its higher courts of justice it copied the 
Cape systems rather closely. The district courts of justice 
indicated an extension of the old Dutch system that had 
existed at the Cape, and the elective principle was introduced 
here as elsewhere. Trial by jury was established. The close 
connection and almost daily intercourse of the peo:ple of the 
Free State with those of the Cape Colony had the mevitable 
result that many of the institutions which worked well in 
the one would be introduced into the other. Besides, during 
the years when British authority extended over the territory 
Cape institutions had already been established, and the changes 
made in those were mainly intended to po1?ularise them. The 
central government, of course, was something quite different. 

Some documents are given to illustrate the manner in which 
subject native tribes were ~overned. As in· Natal, the 

GovmHoutII franchise was not gIVen them, but they generally 
01 1M fIIJti_. retained their own laws and customs administered 

by their own chiefs under the guidance of a Eurppean official. 
Yet native chiefs and their councils were often apt to inflict 
punishment on. their followers which was in the eyes of 
Europeans out of proportion with the offence committed. 
For this reason all criminal cases were removed from their 
jurisdiction-so it would seem, though the laws are not quite 

1 Quoted by TheaJ. Hist. (If S.A. zI95-z8711, ii. 316 • 
• ~o. 159. NO.I60. • No. 161. , 
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plain on the point-and they were not permitted- to inflict 
~orporal punishments. The criminal laws of the State were 
made to apply to the natives to their immense advantage and 
to the exclusion of any chance of undue favouritism or hasty 
revenge on the part. of the chiefs. Two other principles were 
established: 'In the first place, native tribes were made sub
ject to the legislative and administrative authority of the 
President and the Executive Council, being thus removed 
from the control of . the popular assembly by the desire of 

, that body itself. It will have been noticed that a similar 
-arrangement existed in Natal, at least till the introduction 
-of responsible government. Secondly, the idea of segregation 
was affirmed. In the reserves set aside for subject tribes no 
Europeans were allowed to reside without the consent of the 
Executive Council. In practice this came to mean that a 
missionary, a few traders, and a few Government officials were 
the only white men who went to live in those reserves. It is 
not a final solution of the native problem, nor can it be adopted 
everywhere, but :personal observation has shown that in such 
a district the natives have not deteriorated, as they have un
doubtedly done wherever they reside among Europeans, but 
have become industrious, sober, and contented, while they are. 
gradually being civilised and Christianised. As there has 
been no familiarity between whites and blacks, the Kaffir still 
respects the European and the civilisation for which he stands. 

The Orange Free State had a fairly smooth career, though 
in its infancy it had a severe struggle with the Basutos, who 

Stability 01 when conquered passed under British rule. Con-_ 
the ~tit". sidering the amount of trouble the Cape had with 

tson. those people and the loss of money and dignity it 
suffered at their hands, it was perhaps well that they did not 
fall to the guidance and management of the little State. Though 
it lost. to Great Britain a diamond-laden tract of territory, 1 it 
never went to war with its great neighbour. Its own diamond 

.mines at J agersfontein did not attract a -large and difficult 
alien population as did Griqualand West and the Witwaters-
rand. No industries arose. The farming community was 
spared the disadvantages of the commercial and materialistic 
spirit which degraded politics and retarded education else
where. Its idealism remained unimpaired, and it will be 
strange if it does not turn out to be the bearer of ideas to the 
other communities in the present century. The smoothness 
of its career was reflected m the stability of its constitution. 
Its laws were as terse and finished as could be expected, nearly 
as complete and polished as could be <}.esired. The tiny 
annual publications show that as regards its constitution 1t 

I No. 171. 
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pursued the even tenor of its way till the end and hardly 
found any modifications necessary. 

Casting in its lot with the northern Republic in the war 
of IB99 to 1902 the Free State was annexed by Great Britain 

Tile COtHtt", on the 24th May 1900, under the name of the b=. Orange River Colony.l The officers who remained 
Co/ofty. I,. in the field subscribed to the Vereeniging Peace 
_1U..u-. Treaty two years later. I Military rule came to an 

end by virtue of Royal Letters Patent dated 2nd August 1901, 
which provided for the government of the Colony by a Governor 
and by nominated Executive and Legislative Councils. These 
came mto operation on 23rd June 1902. The period of Crown 
Colony Government ended with the publication of Letters 
Patent dated 5th June 1907, which set up the system known 
as responsible government. I There were a Legislative Council 
and a Legislative Assembly for which provisions similar to 
those passed for the Transvaal were enacted. 

SECTION VI. 

THE SOUTH AFRICAN REPUBLIC, 1886-1910. 

It has been pointed out that the great constitutional lesson 
which the Dutch burghers had to learn during the second 

Loc/IIIIfIIl quarter of the nineteenth century was to direct 
11-0fUII their efforts towards securing the control of the Il10''_. central government, and that thereby they could 

acquire the local liberties after which they hankered. Cen
tralisation ""SUS localism, the Colony against the District, the 
State against the Individual-that was the issue at the Cape. 
Before the farmers could learn the lesson fully several thou
sands of them left the country, carrying with them the ideals 
which had become a part of their life. Many of those who 
departed had not possessed the patience to learn, and many 
did not consider the lesson worth acquiring, for it would be 
useless and untruthful to say that national antipathies did 
not act as an incentive towards the exodus of the thirties. 
But surely when the emigrants arrived to the north of the Vaal 
national rivalries had ceased for the time being. What re
mained was the sense of personal dignity and importance. 

For a few years this lay in the background. In the face 
of threatening dangers the community united to clear for itself 

TIle ris, 01 habitable regions where marauding natives should 
Ih," not trespass. When they believed this to have 

rep..bl.a. been accomplished, and after they. obtained a re
cognition of their independence.' the different localities that 

I No. J72. • No. J13. • [Cd. 3526.J • No. 177. 
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had been settled by various parties at different times drew 
away from each other, with the result that five years elapsed 
befQre a satisfactory constitution could be established. And 
even while that instrument was being adopted by a section 
of the community there were no fewer than three republics 
to the north of the Vaal. In I858, however, two of these Zout
pansberg anli the South African Republic-the latter' name 
had been adopted in I8531-joined hands, while Lijdenburg 
maintained its independent position for· two years more, and 
was eventually brought into the fold by an agreement II which 
contained a series of compromises adrilirably illustrating how 
impossible it was to overcome the feelings of local and personal 
independence. 

The constitution which was finally accepted by all the 
burghers of the Transvaal territory was a lengthy document. 3 

The con-dieu. With the Grondwet of the Orange Free State and 
tion adopted. the demands' for constitutional liberties made by 

the people of the Cape and Natal it forms a series for the study 
of the political theories of the Boers of South Africa. Natu
rally they drew up the provisions with their -experiences of 
earlier years very vividly before them. What they had dis
liked in the Cape Colony they discarded, what they thought 
had suited their needs they retained-:whethet it was some
thing quite old or something very novel to their experience did 
not matter. The whole document becomes one of the most 
interesting instruments ever published in South Africa if it 
be read with this obvious fact in mind. There was, e.g., the 
insistence that a member of the Volksraad should not be a 
Government official-a protest against the position that had 
existed at the Cape sinceI652. The executive was to be 
responsible to the legislature. Treaties. and alliances were 
not to be made without the consent· of the legislature. The 
State was to assist in maintaining the Church. Courts of 
landdrosts and of landdrosts and heemraden were erected to 
administer justice, these officials being selected in the case of 
the chief magistrates by the Executive Council, but subject 
to the approval of the people, and in the case of the heemraden 
by the .outgoing hee,mraden, but again subject to approval 
by popular consent. A High Court of Justice consisting of 
three landdrosts was appointed to go on circuit. This, and 
the adoption of a jury system, were two expedients copied 
from institutions established at the Cape under British rule. 
As in the caSe of the Free State, the natives were totally ex
eluded from the franchise, and military officers were elected 
by the burghers. 

. 1 Nos. 179 and ISO. 
s No. IS3. 
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But the most significant feature about the constitution is 
the reiteration of the theory that the people were the source 

TIw I>eople of all authority. The people will have no equality ;":.::i::::" between blacks and whites. The people will have 
o • • no slavery. The people entrusts the task of legis-

lating to the Volksraad, the government to the Executive 
Council, defence to the army, the administration of justice 
to landdrosts and jurors.. When a law is :passed, it cannot 
as a rule be enforced until the people has SIgnified its assent. 
When a person is arrested for crime this is done in the name 
of the people. Judgments are pronounced in the name of the 
people, and when proclamations are issued, they end with the 
words: God save Land and People. 

Another feature of the constitution was its peculiar flexi
bility. Being the fountain of all authority the people did not 

Fl,,,lbilily bind themselves down to any rigid measures. It 
ol.llw. was well for them that they did not, for they would 

_lilultolf •. gain in time by education and experience. Some 
of the clauses could be interpreted in more ways than one, 
while situations could quite easily be imagined that were not 
covered by the provisions, and very often no adequate arrange
ment was made for carrying out the rules laid doWn 1 or for 
punishing any breach of those rules. As a result the custom 
grew up of modifying the provisions in any respect deemed 
necessary by a resolution of the Volksraad passed by a majority 
of votes taken at an ordinary session of that body. 

A third point of note was the absolute supremacy of the 
legislature in the constitution. This was laid down in express 

S"""11II4CY terms in r859. Every Court was to observe all the 
olU.. resolutions of the Volksraad as law, and no Court 

VollIs,1III4. was to express an opinion as to the validity of any 
law.' The law was as explicit as it could be, and the Courts 
observed it for some thirty-seven years. Then an attempt 
was suddenly made by the High Court to set it.aside and estab
lish new precedents.' The effort failed, and the incident, 
though it at oused a good deal of discussion and some political 
agitation outside the Republic, mainly served to bring to 
light the sound common-sense arrangement of the constitution. 
The same arrangement is one of the characteristic features 
of the British constitution, for an English court never thinks 
of declaring a law passed by the Imperial Parliament opposed 
to the constitution. The absence of a similar provision in the 
United States constitution has in past years led to much 
trouble. 

I See. ,.,., No. 225. 
I No. ISS. 
I See No. 23r. 
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As the chose~ 'man of the people the President was in a 
very strong position. He became tl],e leading figure in the 

The executive as well as in the legislature though he 
Pfesident. did not select his. executive, had no veto on legis

lation,and could not dissolve the Volksraad. His p~tronage 
to office, too;- wa,s subject to the, approval of the legislative 
body. The President's influence was due to the stress and 
danger to which the country was always exposed. The fact 
that the holders of the office nearly without exception em
bodied the passionate love of independence which throbbed 
through the people and consistently acted up to it, explains 
the confidence they placed in him and the large powers they 
delegated to -him. 

The government of the country being entirely under the 
influence of the burghers, the subject of local government was 

Lo al not given so much attention as had previously been 
gop":ment. bestowed on it. The Field-cornets became elective 
Justices 01 officials 1 instructed- to maintain the peace in the 
the Peace. several wards of each district, to register the names 

of electors, to hold inquests, to regulate the conduct of natives 
in their vicinity and to perform important military duties in 
time of war. In r870 Justices of the Peace were appointed 
for the better maintenance of _ the laws.1 They were to be of 
two classes, corresponding pretty closely to the Justices who 
assisted in the government of England during the first and t:be 
second half of the fourteenth century. The one class was 
empowered to take evidence on oath, to make arrests on such 
evidence, and to conduct preliminary examinations. They 
had to hand over prisoners to the public prosecutor of their 
district to be tried by the courts of law. They could further 
bind over persons to keep the Peace. The second class con
sisted of men who, -with the title ·of. Resident Justices of the 

• Peace, were stationed in the smaller towns where there were 
no landdrosts. These could hear and determine minor civil 
and criminal cases. All these officials were an exception to 
the elective principle, for they were appointed by the Presi
dent of the Republic; -but, as was the case with other officials, 
they ha~ to take an oath to be faithful to the people of the 
Republic. District Councils 8 and boards of town manage-
ment arose in course of time., -

The' division of the - Re'public into districts and field- . 
cornetcies had been accomplished with a view to purposes of 
defence. These subdivisions were managed for some time by 
the Executive -Council with the assistance of landdrosts, field
cornets, market-masters, and pound-masters. Minute pro
visions were made in 1876 for men going on military service. 4 

1 No. 183. • No. 189. 8 No. 202. • No. 194. 



The South A/rican R~;iC, 1836-1910 !xxi 

The President could r.<>~t a cOlnmando to defend the 
~oun.try or quell int~ ~gs, but -unless the ~er was 
unmment he was requrred to summon t\le Executive Council 
and take its advice. Most probably he ~as to decide in each 
case whether the danger admitted of delay, but in any case 
he had afterwards to justify his action to the Volksraad. All 
male inhabitants, a few classes excepted, w~e liable to serve if 
they were between the ages of sixteen and s~ty. 

Such in very broad outlines was the constitution when in 
1877 the Republic was annexed to the British Empire.1 The 
Tu ... IUS.... annexation period was not marked by any con
""" 0/ J8n· stitutional changes of permanent importance. 

The government was a despotism; but in 1881, when 
the inhabitants rebelled after futile missions to England 
and petitions for the restoration of independence, the Govern
ment in London ~tted the State to berEH$tablished, 
though under British suzerainty.- For three years the people 
chafed under the control which such suzerainty implied, till 
it was virtually withdrawn as a result of friendly negotiation, 
while the right was reserved for the British Crown -to control 
the treaty-making power of the Transvaal.8 

In 188S ~old reefs of great richness were discovered in the 
territory which up to that time had been devoted only to 

Dis pastoril and agricultural pursuits. The DUtch 
O/;::;~ burghers were not the class of people who could readily 
~fllU 0/ tum their hands to gold-mining, so' that the work 
• ""len. fell to strangers, many thousands of whom streamed 

into the country. The industry grew with- almost miraculous 
rapidity. It -brought much wealth to the country and to the 
mmers. The revenue went up by leaps and bounds. But it 
also brought a new factor into Transvaal politics. The 
immigrants began to agitate for political liberties. At first 
the country turned a deaf ear. When the Government was. 
requested by its friends in the Cape Colony to arrange for the 
representation of the newcomers in the VoIksraad it- replied 
that the districts where the mines had arisen all had their 
members. This was really evading the question, for those 
representatives were being chosen by the old inhabitants, 
while the immigrants did not possess the franchise. Round 
the franchise question then the agitation centred. 

When the constitution was adopted in 18S8 the white 
population was practically homogeneous, and as all the people 

Tu had taken an equal share in opening up the country 
frAruJW4. all male white inhabitants over twenty-one years of 

age could vote at all elections. Thereafter all such persons born 
in the Republic became enfranchised in the ordinary course 

I N05. 196 to 199. '. Nos. 200 and 201. • No. 204-
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of events on· becoruing f the ~~opl~' rrants became burghers 
after one year's resideI1c became thact that laid down this 
rule was the Franchbe La _~.: Such immigrants were 
further to be possessprs of unmovable property-no particular 
amount was' demanded-and they had to take an oath to be 
true to the people and the Government of the Republic, to 
obey its laws and to maintain its independence. This arrange
ment was not regarded as unsatisfactory, as there were as yet 
few people to complain; but now the annexation came, and 
the direct result of this step was that in 1882 the franchise 
was limited to those who had resided for five years.s Such 
was the position when gold was discovered and the city of 
Johannesburg began to shoot up on the Witwatersrand, a little 
distance to the south of Pretoria. -

. A small concession was made to the mining industry in 
1887 when it was laid down that public diggings could be 

The con- erected into separate electoral divisions, thus re
cessums 0/ moving the chance of swamping the mining vote 

x887· by the votes of farmers in the surrounding wards. 
But this was only patchwork, as the miners and their em
ployers could only vote if and when they had been registered 
as residents for five years.8 It is obvious that the founders 
of the Republic were afraid that if the rapidly increasing 
number of immigrants were given the franchise they would 
soon be able to subvert the existing republican form of govern
ment and pass measures oppressive of the farming community, 
the Dutch language, etc. They were very probably mis
taken. But the real fear was that the immigrants in the 
Republic would eventually unite with an outside power to 
deprive the country of its independence. 

A further step in the direction desired was taken, however, 
in 1890. This was the greatest change that the Grondwet 

. underwent while the Transvaal preserved its 
c~~~ existence as a Republic. Two laws were passed 

. Tiu. .. ~ which must be read side by side. 4 Instead of the 
COIISntut,on. unicameral legislature which had existed till now 

two houses. were erected, the First Volksraad and the Second 
Volksraad. The members of the First Volksraad were to be 
elected by persons who had already obtained the franchise 
or were still to obtain it by virtue of having been born in the 
country. Voters had to be sixteen years of age. Obviously 
this body would be practically the same as the old Volks
raad. The electors of the Second Volksraad were persons 
who possessed the franchise for the First Volksraad and also 
other white male inhabitants of sixteen years of age who 

1 No. 193. 
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had resided for two years, who took an oath and paid £5. 
Anyone who for ten years was an elector of the Second Volks
raad could become an elector for the First. This second body 
could legislate on matters relating to the mining industry, 
roads, the postal service, patents, companies, bankruptcy, 
civil and cnminal procedure, and such other matters as the 
First Volksraad might at a future date delegate to its care. 
The First Volksraad could" deal with" any law passed by 
the Second Volksraad. The language of the Act is so vague 
that it could probably be regarded as within the competency 
of the First Raad to approve or amend or reject a law passed 
by the Second. If no change or rejection was made by the 
First Volksraad, and if, furt1.ler, the President decided tei 
publish such a law, then it was to take effect. No provision 
was made in the event of an amendment by the First Volks
raad whether the law was to be referred back to the Second 
Volksraad or whether it was to take effect as amended. All 
that can be said in favour of these arrangements is that 
immigrants could get the right to vote after two years' resid
ence, and that the body which they were to assist in electing 
could initiate legislation on some very important matters and 
that the other house-presumably-could not. _ 

In 1891 1 and 1893 • the differences between the two kinds 
01 franchise were further specified. Persons who possessed 

TflHlllilllll the franchise in 1890 and those receiving it by right 
0/ /rIMfCIIIsI. of birth could vote for Field-cornets in their re

spective wards, for Commandan~ and members of both Volks
raads in their respective districts, and for a President and a 
Commandant-General throughout the Republic. Those who 
became burghers by naturalisation, on the other hand, could 
only vote for Field-cornets, Commandants, and members of the 
Second Volksraad. And it was now left to the Government 
to decide in the end whether papers of naturalisation should be 
granted to any applicant or should be withheld. To the strict
ness of this law was added an unwonted rigidity, for it was laid 
down that no extension of the franchise could be effected 
unless the plan was published beforehand for one whole year. 
Even then it could be adopted only if two-thirds of the old 
electors agreed to it. The burghers of the Transvaal and 
their friends held that further privileges could not be given 
to the people of foreign birth because they were intriguing 
with persons outside the Republic and aimed at th~ destr~c
tion of the country's independence, while the other Side mam
tained that the restlessness of the alien population was due to 
the withholding of constitutional rights. 

I Law No. 13 of 1891. 
I No. 22+ 
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Matters remained on this footing..till, during the closing days 
of 1895, the Transvaal was invaded by a force operating from 

The raid 01 the western border which intended to join hands 
~:;~ip6 ti!O with disaffected people in Johannesburg with the 

and its JG object of overthrowing the Pretoria Govern
results. ment. The effort failed. One of its results was 

that a law waS passed giving the Government power to expel 
persons who were dangerous to the public peace.1 Another 
result was that a close alliance was formed between the Orange 
Free State and the South African Republic.' No further ex
tension of the franchise was made to the immigrants. Most 
0f them were British, and Great Britain having espoused their 
cause a war broke out in 1899. On the 1st September of 
the following year the country was annexed to the British 
dominions, receiving the name which had previously been in 
general popular use, the Transvaal.' 

Bya commission dated the 8th October 1900 the High Com
missioner for South Africa was appointed to be Administrator 

- The Trans- of the Transvaal and of the Orange River Colony. 
fJaal J'l,"-r Military rule in the Transvaal came to an end on 
i;:wn~ IS Its ZIst June I90z, the date on which Letters Patent· 
oonstitution. were published,' providing for the establishment 

.. of the office of Governor. Nominated Executive and Legis
lative Councils, both consisting of the same persons, were also 
. created by this instrument which was dated znd August 1901. 
It was revoked by fresh Letters Patent dated Z3rd September 
.1902, which provided for the government of the Transvaal 
on similar lines and also constituted the office of Lieutenant
Governor. 

But in the Peace Treaty it had been agreed that as soon as 
possible representative institutions leading up to responsible 

Responswle government should be introduced. As a step 
gOfJer»men/. in this direction it was intended to 'provide for 

the constitution of a partially nominated and parti3.lly elected 
Legislative Assembly, and Letters Patent to this effect, dated 
13st March 1905, were actually issued; 6 but a general election 
in the United Kingdom resulted in a change of Ministry, and 
the outcome was that before an election could be held in the 
Transvaal further Letters Patent were issued on the 6th 
December 1906, conferring full responsible government on the 
the Colony 8 and revoking the instruments of 23rd September 
190Z and 31st March 1905. This is an interesting example of 
the way in which the Imperial Executive can sometimes em
ploy prerogative powers to overcome the opposition of the 
legislature, for it was believed that the House of Lords was 

1 No. 228. • Law No. 16. 1898. 
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hostile to the grant of responsible government at the time. The 
Letters Patent were published in the Transvaal Government 
Gazette on the 12th January 1907. There were two chambers 
a Le~tive Council and a Legislative Assembly. The Council 
conSISted of fifteen members nominated in the first instance 
by the Governor. Vacancies were to be filled by the Governor 
in Council. In the Legislative Assembly sat sixty-nine mem
bers elected by white male British subjects possessing certain 
qualifications. It was provided that in the event of disagree
ment between the two chambers of the legislature, the Governor 
could convene a joint session, when matters at issue would 
be decided by an absolute majority of votes. The Transvaal 
had but a brief period of responsible government, for three 
years later she cast in her lot with the rest of South Africa in 
the Union of 1910. 

SECTION VII. 

THE UNION OF SOUTH AFRICA. 

A glance at the map of South Africa suggests that the 
country is by nature suited to form a single political entity. 

E,."y 'Doris To bring about a union or federation of the various • 
to ISl<JblisA parts in some way was the ideal of many men on 

s;:;''7frz.. the spot and of imperial statesmen in London. 
Numerous unions had been conceived on South African 

soil and several had been put into effect. The earliest union 
actually established in South Africa dates back to the year 
1840. Three different groups of persons who were engaged 
in evolving three separate governments formed what may be 
correc~y called a federation. The people at Winburg acquired 
no legislative body, but fell under the control of a Raad to the 
north of the Vaal, which in turn performed legislative and 
executive functions under the auspices of a Volksraad which 
met in Natal. The Drakensberg barrier made the close 
association between Pietermaritzburg and the towns to the 
west impossible, and it has greatly influenced the subsequent 
history of those parts. Not many years passed before a second 
union was attempted. When, after the middle of the century, 
the Free State and the Transvaal arose as indeJ>Cndent re
publics a party grew up in each State which agitated for a 
union of the two republics. In 1857 recourse was nearly . 
had to war, but the attempt failed, thus making the achieve
ment more difficult than ever. Whilst the movement was 
going on· a suggestion for co-operation between the various 
governments cam~ from the Volksraad of the Orange Free 
State. In 1854 it· requested that the governments in South 
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Africa of Europe~d stock should assist each other in unavoid
able wars with the natives.1 Nothing came of the proposal 
at the time, but it is interesting to note that on subsequent 
occasions when the subject of federation was discussed the 
native question always figured very prominently. During 
that decade there were several agreements of union between out
lying communities to the north of the Vaal River. By far the 
most remarkable_ of these was the union between the South 
African Republic and the Republic of Lijdenburg in 1859.1 
As regards the British territones it will be remembered that 
Natal was at one time united to the Cape Colony, but more as 
an ordinary district than as a partner in a large governing 
concern. Sir George Grey lost his office as Governor for re
commending a confederation scheme at a time when it was not 
favoured by the Colonial Office. But the idea survived none 
the less. Long before the Government in Lpndon adopted the 

'plan of federating the states and colonies it was discussed in 
the Cape colonial press, the Dutch inhabitants taking the lead 
in the matter. In 1875 came Lord Carnarvon's famous dispatch 
inviting the colonies and states to a conference to discuss the 
possibility of a closer political linion.s The Cape Colony 
favoured the principle, the President o! the Orange Free 
State seemed likely to bring round his Republic, and Natal was 
an enthusiastic supporter. The South African Republic op
posed. It was brought under the British Crown in April 1877. 
In the middle of May 1877 the Cape Ministry drew up a minute 
which shows that they were lukewarm. I. Before the end of the 
same month the Volksraad of the Orange Free State in the 
most courteous of terms declared itself completely o;pposed to 
confederation.6 The scheme was wrecked for the time being 
and the permissive South Africa Act 8 passed by the Imperial 
Parliament to provide for the union under the British Crown 
of any two or more of the colonies or states could not be 
carried into effect. In 1886 another attempt was made to 
unite the Orange Free State and the South African ~epublic. 
A resolution was brought before the Volksraad m each 
country proposing to appoint commissions to negotiate with 
regard to an ultimate union between the two Republics.' 
The Free State rejecte<l the proposal on the ground that by 
such a union its inde,Pendence would be endangered by reason 
of the British suzeramty under which the older Republic was 
alleged to stand. The idea of union was a very familiar one 
to South Africans when out of the mists of war the new century 

I Letter of the Secretary of the O.F.S. Govt. to Sir George Grey. 18th 
'Nov. 1854; MS. in P.R. 0 •• C.O .• 48/361. 

I No. 188. 8 [C-U 44). p. I. • [C-1980]. p. 14-
• Hid. p. 18. • 40 and 41 Vict. cap. 4f.' ' No. 110. 
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dawned on them.' Up to the time, with the exception of 
individual men of non-mdigenous stock like Sir George Grey, 
Lord Carnarvon, and Cecil Rhodes, the movers towards the 
unification of the white peoples were in the main of Dutch 
extraction. They joined forces across the Drakensberg in the 
early years, they amalgamated to the south of the Limpopo, 
they tried to join bands across the Vaal, they worked for a 
united Cape Colony from 1836 till 1854, and in 1872 they pre
vented the splitting up of the Cape. There was very little 
coercion in these notable achievements, and in no case was 
the foundation laid in the blood of their fellow-countrymen. 

During the early years of the twentieth c~tury the situa
tion was different to the one of 1875 in nearly every respect. 

[)j All the territories were British. The desirability of 
b.~':t uniting was pointed out to thevarlous colonies, but no 
~,.,., Act was passed at Westminster until each colony had 

• twII. been given the fullest possible freedom to accept or 
reject the suggested union. The delegates sent to the Convention 
at which the subject was discussed were not designated by the 
Colonial Secretary, as had been the case in the Carnarvon plan, 
but were appointed by the uninfitrenced choice of the colonies 
themselves. During the efforts to work out the earlier scheme 
an unsympathetic Ministry ilt the Cape had been dismissed and 
another substituted. In Natal a, part of the constitutional 
powers vested in the Legislative Council had been suspended, 
and the body had been radically reconstituted by adding to it 
eight nominee members and requiring that all laws imposing 
taxation should be carried by not less, than two-thirds of the 
members present, the operation of these arrangements being 
limited to five years. The Colony liad further been promised 
responsibl~ government when and if they should federate 
with other territOIies. Now, however, there was no curtail
ment of colonial liberties or colonial independence of action. 
On the contrary, as an admittedly necessary preliminary to 
union the two newly conquered countries were given responsible 
government. Then the colonies worked out a scheme among 
themselves and all that was done in London was to sanction 
and register their wishes. 

From the point of view of the imperial authorities the 
desirability of a union is obvious. Such union had already 

R_",.. iliA" been achieved in the N ortb American Colonies .... "mal and in Australia. Both these events were re
::::; garded by many as necessary steps towards the 

......... • federation of the Empire into a great Commonw~th 
of British dominions. For purposes of defence, too, a smgle 

I Vide also the proposed Customs Union aDd the postal UniOD of 1884. 
Nos. 206 aDd 208. 
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central governme~t could act more energetically and effect., 
ively than a number of comparatively weak communities. 
Moreover, the unification of the colonies would be the surest 
means to counteract any tendency to separate that might 
remain in any of them. For the rest, people in England were 
watching the development of South Africa with lively interest, 
and the adoption of so desirable a measure was almost uni-
versally favoured... ...-

While these considerations appealed to statesmen in Great 
Britain and South Africa alike, there were, as might be ex-

R h pected, many reasons which had special weight in the 
sOIler::Ai:~ minds of the peoples most nearly concerned. The 

. desir~ to . country is a land of idealists. The task of making 
unite. a strong and happy. nation caught the imagination 

of the young. The old were worn out with the strife of the 
previous century. The eye was turned to the future. In a 
young country with immense possibilities and opportunities 
the imagination runs little danger, of becoming narrow. There 
is always fresh nourishment to feed it with. And the bulk of 
the people h~d for c.enturi~ been looking ~eyond the horizon 
with an overmastenng desIre to launch mto the unknown. 
They now saw to the northward huge unsettled tracts of land 
which awaited occupation and development. The native 
problem loomed large on all occasions when the subject of 
union was mentioned. There was no danger that a serious 
native war would have to be faced, but the numbers of the 
coloured people were increasing very rapidly and they would 
want to expand. Their old habits of life needing large areas· 
to grow their mealies and graze their cattle would have to be 
modified. Many of them were being educated and the systems 
of government would have to be readjusted. It was eminently 
undesirable that there should be marked, differences in the 
manner of treating persons of the same blood and coJour, per
haps in adjoining areas. A consistent, large and enlightened 
policy ~as needed and it could on},y be worked out by 
employmg the most capable men m' the whole country 
and backing. them with the authority of some central 
power. 

There was considerable scope for assimilating the laws of the 
various colonies in some respects. It might for instance be 
regarded as a joke when you heard that your friend had crossed 
a river for a few hours to get married in the Cape Colony because 
he wished to evade the marriage law of the Orange River 
Colony, but physiologists and eugenists would doubtless be 
shocked by a contract which sanctioned consanguinity; and 
they would probably urge that backward colonies should not 
be permitted to frustrate the good intentions of others that 
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were more advanced. The laws governing higher education 
needed the introduction of rational principles of training and 
examination, for the University of the Cape of Good Hope was 
only an examining and a degr~granting body, the most indis
pensable qualification of its examiners being that they should 
know nothing about the candidates beyond their powers of 
assimilation. The other colonies fell under the wing of the Cape 
University. The decision of the Transvaal, taken before the 
South African War, to erect its own University had had no 
chance of being canied out. 

On economic grounds the argument in favour of union was 
also a strong one. It was necessary within certain limits to 
equalise taxation, to get an equality of customs duties for all 
the colonies, to end the old rivalry between the Cape and 
Natal seaports, to work the Government railways on a com
mon basis and so avoid the recurrence of inter-colonial dis
putes. A considerable saving in the expense of administration 
could be effected, if only by avoiding the repetition in each 
colony of all the necessary ministerial offices and heads of 
departments. The combatIng of diseases in fruit. cereals, and 
stock would supply a very extensive field of labour which· 
could be best performed by one Government with a consistent 
policy and the power to enforce it. 

Some of the outstanding provisions of the South Africa 
Act of 1909.1 may be briefly noted. The legislatures of the 

TluDDflo four colonies, the Cape, Natal, the Orange River 
"'ItItUm 01 Colony-it was now renamed the Orange Free State 
~':t~A~ -and the Transvaal, ceased to exist and their powers 

were vested in .the Union Parliament. This body 
consisted of two houses, the Senate-and the House of Assembly. 
In each of the colonies, which now received the name of 
Provinces, a Provincial Council was erected. It had power 
to make ordinances with regard to direct taxation for pro
vincial purposes, to elementary education, to· municipal and 
divisional councils, and a number of other specified subjects 
of less importance. All other matters were delegated to the 
care of the Union Parliament. The Provincial Councils each 
had an Executive Committee just as the Union Parliament 
had its Executive Council. The King was declared the supreme 
head, and on his death his heirs and successors. It is interest
ing to note that for ordinary purposes there is no mention 
of the Crown, or of the King in Council, as had been the 
practice in earlier constitutional Acts passed in the colonies. 
The phraseology was copied from the Act establishing the 
,..._ _ ...... _~ A ___ ..t. __ I!_ 7 .... !_ .. 'J._ v~""_ ••• 1.. .... _ ..... ... ,.~_ 
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Act is concerned, means the King-or his representative, the 
Governor-General-acting with the advice of his South African 
Ministers. If his South African Council were to tender one 
kind of advice. with regard to South African affairs and his 
Privy Council were to advise an opposite course the funda
mental relations between the Union and the rest of the King's 
dominions would be affected. The letter of the law does not 
sanction the view. that the South African democracy is subject 
to the democracy of the United Kingdom; but constitutional 
tQeory based on many decisions of the Judicial Commlttee 
has established the fact beyond controversy. The theory 
that the .advice of the Ministers in England is the act of the 
CroWn does apply to the self-governing dominions, though 
many attempts are being made in the dominions to question 
the doctrine. It is true that it has not been definitely or 
successfully challenged up to the presen,t-perhaps because 
it ha:s . not been definitely formulated with reference to the 
dominions. On the outbreak of the European War, for 
example, an order was issued from London prohibiting the 
export of cOFper from South Africa to foreign countries, but 
that was a tePlporary measure calculated to meet common 
imperial needs in a time of great stress. It was probably taken 
after consultation with the South African Government, and 
may have been issued to assist that Government in its diffi
culties with Parliament and country. Still, in normal times the 
indications are that the South African Parliament would wish 
such an. order to be registered by itself before it could take 
effect; and the matter will doubtless settle itself in the 
future if it is not complicated by tactless egotism on either 
side. 
• The smooth wot:king of the- constitution depends very 
largely on the ability and tact of the Prime Minister. Some-

ExtmsifJebody has said in days gone by that the Prime 
t~B1'~ 0/ Minister of the United Kingdom has more real 

itinis::,m:ntl power than the Czar of Russia. In his own country 
the Cabinet. and as regards internal affairs a colonial Prime 

Minister's authority is nearly as great. And throughout the 
Empire the authority of Prime Ministers tends to increase. 
Centralisation has gone a long way. It is obvious that under 
the system of cabinet government the popular control exer
cised over the Prime Minister and the rest of the executive 
is feeble and slow. 'The referendum as it exists in Switzer
land would hardly help the people in directing administrative 
measures or controlling the management of affairs generally 
unless some machinery were devised to give them the power 
to annul as well as to sanction or reject. The Cabinet has 
certain arbitrary powers which are exercised by issuing orders 
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and it sometimes publishes 'proclamations. It tends to 
become an autocracy in practice if not in law. But the South 
Africa Act gives legal sanction to this tendency in certain 
matters. The Schedule; which is one of the most interesting 
portions of the instrument, provides that when any of the 
native territories stUl under the Crown is taken over by the 
Union, the Prime Minister shall be charged with the adminis
tration of such territory. He will be advised by a commission 
of three or more members appointed by the Governor-General 
in Council. Here obviously the term Governor-General in 
Council means the Governor-General acting with the advice of 
his South African Ministers. The extension of the Cabinet's 
p()wers has results of two different kinds. It limits the chance 
of control by the electors, but it also narrows the authority 
of the imperial representative. Prior to the date of Union in 
the three younger colonies native affairs were much under the 
influence of the Government in London. Provision was 
made in the Act of 1909 that at some future date that influence 
should cease. But at the same time those parts where the 
natives were most numerous and had all along enjoyed special 
privileges of their own were placed beyond the control of 
the popular legislature. This was following the arrangements 
of the old Free State Republic. Indeed it was a principle 
which had been recognised as sound throughout Sbuth Africa, 
but which had in the other parts been carried out in a more 
half-hearted manner. 

That suggests an inquiry as to how fat in other respects 
the Act of Union was a consummation of the earlier history of 

rM u,""" the various parts of the country, to what extent it 
~ noI was a development of earlier constitutional arrange
:-::: ments. Most of the great principles of demo_"'uIioMI cracy were retained: the elective principle in the 
/ItlllGnu. various governmental bodies, in a certain degree the 

responsibility of the executive to the legislature and of the 
legislature to the electorate, in a large measure the certainty 
that in administering justice the judges would pronounce 
sentence according to the laws without fear or favour. Except 
for one large and important body of people, the mining popu
lation in the Transvaal, who had naturally received the 
franchise on the introduction of responsible government, no 
person received constitutional liberties which he had not 
enjoyed for very many years. Where the natives were al
ready enfranchised they retained their rights. In other places 
they were left in their old situation: Every per~on became a 
small unit in a great whole and his power to mfluence the 
direction of his concerns was greatly lessened. In the Trans
vaal and the Orange Free State the people had in 1902 lost 

I 
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their oontrol of foreign policy and the right to sanction or 
veto the appointment of" public officials. Everywhere local 
traditions and individual tastes were limited in their scope. 
Yet· the idea of union was a grand one. Political parties in 
each . colony were anxious to amalgamate with corresponding 
parties' in the others. Union would give a better chance to 
cqnsolidate and to expand, it promised to advance their 
material prospects, and the people decided-in so far as they 
were ina position to decide at all-that it would be to their 
advantage to unite. 

The Union was a' very real one, much more so than in 
Australia or Canada. It may seem strange that the delegates 

Cetltralisa- who had the drafting of th~ Bill went to such 
)iofJ pushed extreme lengths in the process of centralisation, 

/' fJery fa,. for many of them must have known that the 
early. history of the country had brought to light strongly 
local and individualistic tendencies. Possibly it was with 
set purpose that they proceeded to counteract those tendencies 
as being subversive of real strength and unity of purpose, 
though this could hardly have been the attitude of the 
majority of the delegates. It should be noticed, however, 
that during the previous fifty years the old individualism 
had been considerably weakened by different forces that 
operated in each of the countries. ~t is the only sense in 
which the Union of South Africa is the natural outcome of its 
previous history. Yet individualism had by no means dis
appeared, as is witnessed by the history of South Africa's 
trouble!! since :19:10. But the real eXJ?lanation probably 
lies therein that at the time of the meeting of the delegates 
there were brought under discussion the constitutions' of 
several confederations: the Swiss, the Gepnan, the American, 
the Canadian, and the Australian. The weak points of each 
of these were pointed out, and the delegates, several of whom 
were lawyers, must have been struck by the amount of litiga
tion that had' been going on in Canada and particularly in 
Australia arising from the division and distribution of powers 
between the central and the local legislatures. Except in a 
few matters they decided that the Provincial Legislatures 
should occupy a position quite subordinate to the Union 
Executive and the Union Parliament. As the Executive 
Council may sanction or reject provincial ordinances, it is 
very unlikely that disputes leading to litigation will arise. 
That is another illus~ation of _the great powers reserved to 
the 'central executive. It is further obvious that no matters 
will be referred to the Privy Council, so that imperial influence 
must be greatly weakened. More than that: no appeal from 
the Supreme Court of South Africa to the King in Council is 
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allowed, except when the King in Council grants special leave 
to appeal. Colonial autonomy has been carried much fur
ther m the Union than in either of the other two great 
Dominions. 

Everything points to the likelihood that the native problem 
will always be with political workers in South Africa. Pre-

The ,,,lure judice of colour and race is very strong, but it is 
,,~ lhe IUJIwes. in some measure understandable if we remember 

that Euro~ans have complicated the matter by employing 
the natives on more than one occasion to fight Europeans. 
But it will be wise to make a real effort to bury the past for 
the sake of winning a brighter future. There can be no 
intention to place the bulk of the black-skinned races per
manently in a position of subordination, for that would be 
nearly tantamount to a form of slavery. The tendency is 
to-day to reserve tracts of country for occupation by natives 
wherever that is still possible. The whole history of the last 
century seems to suggest that for the present that scheme is 
the only way to prevent the undesired contact between whites, 
and blacks, which has not been beneficially felt by either, but 
least of all by the natives. There should be no hurry in try
ing to colour the native with the civilisation of the Euro~an 
by the agency of uncontrolled association. There are highly 
educated natives who are the ideal teachers of their own 
people, and perhaps the Union Government will assist in the 
training of others. When competition arises between natives 
and Europeans, the white man may well be left to fend for 
himself. In. the meantime there seems to be no reason why 
in the native reserves the people should not be given municipal 
government on the same lines as those laid down for the white 
population. The natives are backward, it is true, but they 
will be backward only so long as the white men choose to keep 
them so. If their sense of responsibility can be called fortli, 
half the battle will be won. In the end they must take 
their place side by side with other Citizens of the Union, 
but it is not necessary to remark here on all that that 
will involve, for it lies in the remote future, when the out
look of South Africans of European extraction may hav~ 
altered. 

As South Africa is by no means a sovereign state it. is 
almost impossible not to theorise at the present time Wlth 
Soul" A/rie4'. regard to the future of her constitutional p'osition 
""",e ",,'11m within the Empire. The 'Yorl? is movmg. so 
lhe EmfM" rapidly and the conservative mstincts of humamty 

ar~ being so rudely shaken ~t the reception of i~eas is accom
plished with unusual readiness: In the EmpIre there a.x:e 
two classes of thinkers who deSIre to take advantage of this 
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un~onted rece~~veness! both including ~en of ~e highest 
ability and folitlcal WIsdom. One class IS mOVIng for the 
federation 0 the Empire. The exact form has not been 
agr~ed upon, and many different paths are still being pointed 
out; but eventually some scheme that finds general favour 
will be arrived at. The other class stands for the maintenance 
of the present situation and the preservation, or perhaps even 
the ~xtension, of the constitutional liberties already granted. 
The. former class desires a return to protection in trade and 
advocates an imperial customs union, while the latter pleads 
for free trade and the unrestricted association with the other 
nations of the world. All matters· with which the citizen of 
the Empire is concerned are involved in the speculations of 
the two .opposing schools,· questions of nationality, language, 
economics, domestic· politics, foreign relations, travel, educa
tion, science, art, and man's outlook on life generally. Pushed 
to their logical conclusion one view leads to a highly organised 
Empire which will be all in all to itself, the other brings its 
supporters to exchange goods and ideas and ideals with other 
nations of the world and may conceivably lead to the control 
?f foreign policy by the ~ople. a~d even to internationalism, 
In one form or another. But It IS not easy to see very far 
ahead and, perhaps fortunately for its supporters, it is seldom 
possible to push a view to its extreme limits at anyone epoch. 
After all, we can influence the rate or direction of our growth 
only very slightly, and our premeditated action is more likely 
t? spoil than to improve. The one vie~ is based .on the assu~p
honthat the colomes are bent on secesSIOn and aImS at restraIn
ing th~m.· The other is grounded on the belief that the 
colonies only desire the greatest possible degree of freedom 
which is. compatible with the maintenance of the imperial 
connection. ' 

The. student of history" keeps wide awake to these dis-
cussions and he is chiefly interested in the academic 

The sugges. aspect of the disputations, for he sees before him 
HOt! to, im. constitutional history in the making. But he 
p::~ d:::: observes that in South Africa the agitation for 

~ounte1'. imperial federation has had the result of raising a 
suggestions. counter claim-curious perhaps and uninstructed in 

itself, but not entirely inexplicable under the circumstances
that. when at any. future time the imperial authorities get in
volved in a war it should be the right of anyone of the dominions 
to decide whether it shall participate or stand out. A similar 
suggestion has been raised in Canada. That is an extreme 
counter-irritant to imperial federation;- but imperial states
men know that the colonies and dominions as well as India 
are not, nor are they likely to be at any time, unwilling to 
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contribute to the utmost of their power towards perfoIming 
the common duties of them all as long as there is no curtail
ment of their freedom. It is extremely unlikely that this 
attitude will be abused or alienated by precipitate incon
siderateness. No doubt as regards commerce and foreign 
affairs the colonial governments will in future be consulted 
and action will be taken only if there is no strong objection on 
the part of any of them. That this was, to some extent at 
least, the practice before the war can hardly be doubted. 
Possibly such informal procedure will conduce more to the 
peace and welfare of the proletariat in the various countries 
concerned than could any federal executive with the con
sciousness of having behind it millions of men who can be 
called to arms by signing and issuing a proclamation; and it 
seems as if such an executive could never in practice be called 
to account by anybody. It seems to be an absolute negation 
of democracy. At any rate great tact and moderation will 
be exercised in moving for constitutional changes, for the 
liberties granted to the colonies in the past have extended 
so far that it will not be an act of real statesmanship to 
appear to withdraw any of them. Without those liberties 
the Empire could not have stood and grown, and they 
have therefore acquired the character of goods delivered 
in fulfilment of a contract. To adapt a wise man's saying: 
if the tie that holds together the "Separate parts of the 
Empire is strong as steel that is only because it is as light 
as a feather. 

Imperial conferences have laid down lines of policy with
out reference to the peoples committed thereby. The delegates 
have agreed to suggestions and action has been taken on such 
agreement. The opportunity of making up their minds and 
expressing their wishes has been withheld from the people, 
whether unavoidably or with set purpose makes no differ
ence. But there is undeniably a general tendency to do 
away with that method of procedure. The British peoples 
seem to be outgrowing the old system. They demand that 
they should know of every contemplated step that will affect 
them. They argue that if they know and endorse their 
commitments then they cannot be otherwise than faithful to 
them, . but they demand to know and they state that .they 
have a right to decide and that no one else ~ ~uch a n~l?-t. 
They further assert that as regards foreign policy If the Bnt~ 
Empire transacts its business in public no other power will 
very long be able to take shelter in secrecy as a norri:tal procc:ss 
of negotiation. It is obvious that in this respect liberties 
can not be extended to the colonies until they have begun to 
be enjoyed in the United Kingdom. Whatever the future 
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utility of imperial conferences may be, their significance has 
not been generally grasped in the past, not even in the most 
advanced colonies. Whether the institution will be extended 
and made permanent so as to effect a virtual federation of the 
Empire seems doubtful, as the delegates will certainly in future 
be called to account by their legislatures, so that their decisions 
will have no binding effect. 

Names and phrases and catch-words often have the effect 
of obscuring the thoughts that lie behind them. It may be 
that those who speak of a Commonwealth of Nations and 
those who are labouring to establish a Self-contained Empire 
have somewhat different roads in view by which to reach the 
same goal. Possibly, too, the one term is meant to attract 
one._class of people, and the other to satisfy another class. In 
the United Kingdom propaganda of a determined character 
has been proceeding, but in the dominions there is a great deal 
of hostility and misapprehension arising from ill-timed and 
ill- considered agitation. Any scheme that may be sub
mitted to the peoples of the Empire in the near future will 
probably 'be decided on without their grasping the issues at 
stake. There can be no intention to force a decision until 
the whole question in all its bearings is everywhere understood. 
The people will be honestly told that they are to decide whether 
there is to be greater scope for individual and local liberty, for 
self-development along fairly democratic lines, or whether 
for the sake of a powerful Empire they will sink their pro
vincial ambitions. Either course has its attractions. Tem
perament, education, lack of education, and past history will 
decide for individual men and women as for the various peoples 
the course to be favoured. There seems to be a great parting 
of ways in the Empire, and any action taken will greatly 
influence the world's history; The maintenance of peace in 
the future is the great object which the bulk of the human race 
is trying for the moment to assure. The question is whether 
that peace can be best preserved by organising into a compli-

- cated but perfect fighting-machine a large number of groups 
of peoples whom no one power will dare to assail, or by allow
irig each group freedom to act or stand out as its own inclina
tion dictates. But there is a further and vastly more im
portant question: will a highly organised Empire or a number 
of separate and semi-independent dominions give greater 
freedom of action to the individual and contribute to the com
mon fund of human liberty which has been painfully but 
steadily accumulated during the ages, and which has been 
and is still to-day the great fountain of inspiration for the 
oppressed? Ultimately, of course, we get involved in a 
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consideration of the whole aim and object of human 
existence, but here it is only necessary to note the· issues 

. as they dimly seem to unfold themselves, leaving it to his
torians to present the narrative when the events have been 
played off. 
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No. 238. CHARTER OF THE BRITISH SOUTH AFRICA 
COMPANY. [29 Oct. 1889.] 

VICTORIA. by the Grace of God. of the United Kingdom of Great 
Britain and Ireland. Queen. Defender of the Faith. 

To all whom these presents shall come. greeting. 
WHEREAS a Humble Petition has been presented to Us in Our 

Council by the Most Noble James. Duke of Abercorn •• ~ .; the Most . 
Noble Alexander William George. Duke of Fife •.•. ; the. Right 
Honourable Edric Frederick. Lord Gifford. V.C.; Cecil John Rhodes. 
of Kimberley. in the Cape Colony. Member of the Executive Council. 
and of the House of Assembly of the Colony of the Cape of Good Hope; 
Alfred Beit. of 29 Holborn Viaduct. London. merchant; Albert Henry 
George Grey. of Howick, Northumberland. EsQuire; 'and George Caw
stonlof 18 Lennox Gardens, London. Esquire,13a.rrister-at-Law. 

And whereas the said Petition states amongst other things: 
That the Petitioners and others are associated for the purpose of 

forming a Company or Association, to be incorporated. if to Us should 
seem fit, for the objects in the said Petition set forth, under the corporate 
name of The British South Africa Company. 

That the existence of a powerful13ritish company, controlled by 
those of Our subjects in whom We have confidence, and having its 
principal field of operations in that region of South Africa lying to the 
North of Bechuanaland and to the west of Portuguese East Africa, 
would be advantageous to the commercial and other interests of Our 
subjects in the United Kingdom and in Our Colonies. 

That the Petitioners desire to carry into effect divers concessions 
and agreements which have been made by' certain of the chiefs and 
tribes inhabiting the said region, and such other concessions, agree
ments, grants. and treaties as the Petitioners may hereafter obtain 
within the said region or elsewhere in Africa, with the view of promot
ing trade, commerce, civilisation, and good ~overnment (including the 
regulation of liquor traffic with the natives) In the territories which are 
or may be comprised, or referred to in such concessions, agreements, 
grants. and treaties as aforesaid. 

That the Petitioners believe that if the said concessions, agree
ments. grants. and treaties can be carried into effect. the condition of the .. 
natives inhabiting the said territories will be materially improved and 
their civilisation advanced, and an organisation established which 
will tend to the suppression of the slave trade in the said territories, 
and to the opening up of the said territories to the immigration of 
Europeans, and to the lawful trade and commerce of Our subjects and. 
of other nations. '. 

That the success of the enterprise in which the Petitioners are 
engaged would be greatly advanced if it should seem fit to Us to grant 
them Our Royal Charter of incorporation as a British Company under 
the said name or title, or such other name or title, and with such powers, 

5" 
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as to Us may seem fit for the purpose of more effectually carrying into 
effect the objects aforesaid. 

That large sums of money have been subscribed for the purpose 
of the intended Company by the Petitioners and others, who are pre
pared also to subscribe or to procure such further sums as may here
after be found requisite for the development of the said enterprise, in 
the event of Our being pleased to grant to them Our Royal Charter 
of incorporation as aforesaid. " 

Now, therefore We, having taken the said Petition into Our Royal 
consideration in Our Council and being satisfied that the intentions of 
the Petitioners are praiseworthy and deserve encouragement and that 
the enterprise in the Petition described may be productive of the 
benefits set forth therein, by Our Prerogative Royal and of Our especial 
grace, certain knowledge, and mere motion, have constituted, erected, 
and incorporated, and by this Our Charter for Us and Our Heirs and 
Royal successors do constitute, erect, and incorp"orate into one body 
politic and corporate by the name of The British South Africa Company, 
the said James Duke of Abercorn, Alexand.er William George Duke of 
Fife, Edric Frederick Lord Gifford, Cecil John Rhodes, Alfred Beit, 
Albert Henry George Grey, and George Cawston, and such other persons 
and such bodies as from time to time become and are members of the 
body politic and corporate by these presents constituted, erected, and 
incorporated, with perpetual succession- and a common seal, with 
power to break, alter, or renew the same at discretion and with the 
further authorities, powers, and privileges conferred, and subject to the 
conditions imposed by this Our Charter: And We do hereby accordingly 
will, ordain, give, grant, constitute, appoint, and declare as follows 
(that is to say) : " 

I. The priIicipal field of the operations of The British South Africa 
Company (in this our Charter referred to as " the Company·') shall be 
the region of South Africa lying immediately to the north of British 
Bechuanaland, and to the north and west of the South African Re
public, and to the west of the Portuguese Dominions. 

II. The Company is hereby authorised and empowered to hold, 
use, and retain for the purposes of the Company and on the terms of 
this Our Charter, the full benefit of the concessions and agreements 
made as aforesaid, so far as they are valid, or any of them, and all 
interests, authorities, and powers comprised or referred to in the said 
concessions and agreements. Provided always that nothing' herein 
contained shall prejudice or affect any other valid and subsisting con
cessions or agreements which may have been made by any of the chiefs 
or tribes aforesaid, and in particular that nothing herein contained shall 
prejudice or affect certain concessions granted in and subsequent to 
the year 1880 relating to the territory usually known as the district of 
the Tati; nor shall anything herein contained be construed as giving 
any jurisdiction, administrative or otherwise, within the said district 
of the Tati, the limits of which district are as follows, viz., from the 
place where the Shasi River rises to its junction with the Tati and 
Ramaquaban Rivers, thence along the Ramaquaban River to where it 
rises and thence along the watershed of those Rivers. 

III. The Company is hereby further authorised and empowered, 
subject to the approval of one of Our Princif.al Secretaries of State 
(herein referred to as .. Our Secretary of State ') from time to time, to 
acquire by any'concession, agreement, grant, or treaty, all or any rights, 
interests, authorities, jurisdictions, and powers of any kind or nature 
whatever, including powers necessary for the purposes of government 
and the preservation of public order in or for the protection of terri· 
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tories, lands, or property, comprised or referred to in the concessions 
and agreements made as aforesaid or a1Iecting other territories, lands, 
or property in Africa, or the inhabitants thereof, and to hold, use, and 
exercise such territories, lands, property, rights, interests, authorities. 
jurisdictions. and powers respective1y for the purpose of the Company 
and on the terms of this Our Olarter. . 

IV. Provided that no powers of government or administration shall 
be exercised under or in nilation to any such last-mentioned concession. 
agreement, grant. or treaty, until a copy of such concession [etc.] 
in such form and with such maps or particulars as Our Secretary of 
State approves, verified as he requires, has been transmitted to him. 
and he has signified his approval thereof either absolutely or subject 
to any conditions or reservations; and provided also that no rights, 
interests, authorities, jurisdictions, or powers of any description shall 
be acquired by the Com~y within the said district of the Tati as 
hereinbefore described, WIthout the previous consent in writing of the 
ownen for the time being of the concessions above referred to relating 
to the said district, and the approval of Our Secretary of State. 

V. The Company shall be bound by and shall fulfil all and singular 
the stipulations on its part contained in any such concession, agree
ment, grant, or treaty as aforesaid, subject to any subsequent agree
ment affecting those stipulations approved by Our Secretary of State. 

VI. The Company shall always be and remain British in character 
and domicile, and shall have its principa! office in Great Britain, and the 
Company's principal representative 10 South Africa and the Directors 
·shall always be natural-born British subjects or persons who have been 
naturalised as British subjects by or under an Act of Parliament of 
Our United Kingdom; but this Article shall not disqualify any person 
nominated a Director by this Our Olarter, or any person whose Election 
as a Director shall have been approved by Our Secretary of State, from 
acting in that capacity. 

VII. In case at any time any difference arises between any chief or 
tribe inhabiting any of the territories aforesaid and the Company, the 
difference shall, if Our Secretary of State so require, be submitted by 
the Company to him for his decision, and the Company shall act in 
accordance with such decision. 

VIII. If at any time Our Secretary of State thinks fit to dissent 
from or object to any of the dealings of the Company with any foreign 
power, and to make known to the Company any su~gestion founded on 
that dissent or objection, the Company shall act In accordance with 
such suggestion. 

IX. If at any time Our Secretary of State thinks fit to object to the 
exercise by the Company of any authority, power, or right within any 
part of the territories aforesaid, on the ground of there being an adverse 
claim to or in respect of that part, the Company shall defer to that 
objection until such time as any such claim has been withdrawn or 
finally dealt with or settled by Our Secretary of State. 

X. The Company shall, to the best of its ability, preserve peace 
and order in such ways and manners as it shall consider necessary, and 
may with that object make ordinances (to be approved by Our Secre-
tary of State), and may ~blish and maintain a force of police. . 

XI. The Company shall, to the best of its ability, discourage and; 
so far as may.be practicable, abolish by degrees, any system of slave 
trade or domestic servitude in the territories aforesaid. 

XII. The Company shall regulate the traffic in spirits and other 
intoxicating liquors within the t.erritories aforesaid, 50 as, as far as 
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practicable, to prevent the sale of any spirits or other intoxicating 
liquor to any natives. 

XIII. The Company as such, or its officers as such, shall not in any 
way interfere with the religion of any class or tribe of the peoples of 
the territories aforesaid, or of any 6f the inhabitants thereof, except so 
far as may be necessary in the interests of humanity, and all forms of 
religious worship or religious ordinances may be exercised within the 
said territories ~nd no hindrance shall be offered thereto except as 
aforesaid. . 

XIV. In the administration of justice to the said peoples or in
habitants, careful regard shall always be had to the customs and laws 
of the class or tribe or nation to which the parties respectively belong, 
especially with respect to the holding, possession, transfer, and disposi
tion of lands and goods and testate or intestate succession thereto, and 
marriage, divorce, and legitimacy and other rights of property and 
personal rights, but subject to any British laws which may be in force 
m any of the territories aforesaid, and applicable to the people or in
habitants thereof. 
. XV. If at any time Our Secretary of State thinks fit to dissent 
from or object to any part of the proceedings or system of the Company 
relative to the peoples of the territories aforesaid, or to any of the 
inhabitants thereof, in respect of slavery or religion or the administra
tion of justice, or any other matter, he shall make known to the Com
pany his dissent or objection, and the Companyshall act in accordance 
with his directions duly signified. 

XVI. In the event ·of the Company acquiring any harbour or 
harbours, the Company shall freely afford all facilities for or to Our 
ships therein without payment, except reasonable charges for work 
done or services rendered or materials or things supplied. 

XVII. The Company shall furnish annually to Our Secretary of 
State, as soon as conveniently may be after the close of the financial 
year, accounts of its expenditure for administrative purposes, and of all 
sums received by it by way of public revenue, as distinguished from its 
commercial profits, during the financial year, together with a report 
as to its public proceedings and the condition of the territories within 
the sphere of its opera.tions. The Company shall also on or before the' 
commencement of each financial year furnish to Our Secretary of State 
an estimate of its expenditure for administrative purposes,_ and of its 
public revenue (as above defined) for the ensuing year. The Company 
shall in addition from time to time furnish to our Secretary of State 
any reports, accounts, or information which he may require to be fur
nished. 

XVIII. The several officers of the Company shall, subject to the 
rules of official subordination, and to any regulations that may be 
agreed upon, communicate freely with Our High Commissioner in 
South Afiica, and any others Our officers, who may be stationed within 
any of the territories aforesaid, and shall pay ~ue regard to any require
ments, suggestions, or requests which the said High Commissioner 
or other officers shall make to them or any of them, and the Company 
shall be bound to enforce the observance of this article. 

XIX. The Company may hoist and use on its buildings and else
where in the territories aforesaid, and on its vessels, such distinctive 
flag indicating the British character of the Company as Our Secretary 
of State and the Lords Commissioners of the Admiralty shall from time' 
to time approve. 

XX. Nothing in this Our Charter shall be deemed to authorise 
the Company to set up or grant any monopoly of trade; provided that 
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the establishment of or the grant of concessions for banks, railways, 
tramways, docks, telegraphs, waterworks, or other similar under
takings or the establishment of any system of patent or copyright 
approved by Our Secretary of State, shall not be deemed monopolies 
for this purpose. The Company shall not, either directly or indirectly, 
hinder any Company or persons who now are, or hereafter may be, 
lawfully and ~acefully carrying on any business, concern, or venture 
within the said district of the Tati hereinbefore described, but shall, by 
permitting and facilitating transit by every lawful means tc and- from 
the district of the Tati, across its own territories, or where it has juris
diction in that behalf, and by all other reasonable and lawful means, 
encourage, assist, and protect all British subjects who now are, or here
after may be, lawfully and peacefully engaged in the prosecution of a 
lawful enterprise within the said district of the Tati. 

XXI. For the preservation of elephants and other game, the 
Com~ny may make such regulations and (notwithstanding anything 
herembeCore contained) may impose such licence duties on the killing 
or taking of elephants or other game as they may see fit: Provided 
that nothing in such regulations shall tend to diminish or interfere with 
any hunting rights which may have been, or may hereafter be, reserved 
to any native chiefs or tribes by treaty, save so far as any such 
regulations may relate to the establishment and enforcement of a close 
leaSon. 

XXII. The Company shall be subject to and shall perform and 
undertake all the obligations contained in or undertaken by Ourselves 
under any treaty, agreement, or arrangement between Ourselves and 
any other State or Power whether already made or hereafter to be 
made. In all matters relating to the observance of this article or to 
the exercise within the Company's territories Jorthe time being of 
any jurisdiction exercisable by Us under the Foreign Jurisdiction Acts, 
the Company shall conform to and observe and carry out all such 
directions as may from time to time be given in that behalf by Our 
Secretary of State, and the Company shall appoint all necessary officers 
to perform such duties, and shall provide such Courts and other re
quisites as may from time to time be necessary for the administration 
of justice. 

XXIII. The original share capital of the Company shall be 
I,ooo,oool., divided into 1,000,000 shares of II. each. 

XXIV. The Company is hereby further specially authorised and 
empowered for the purposes of this Our Charter from time to time-

(I.) To issue shares of different classes or descriptions, to increase 
the share capital of the Company. and to borrow moneys by deben
tures or other obligations. 

(II.) To acquire and hold, and to charter or otherwise deal with. 
steam vessels and other vessels. 

(III.) To establish or authorise banking companies and other 
comparues and undertakings or associations of every description, for 
purposes consistent with the provisions of this Our Charter. 

(IV,) To make and maintain roads, railways, telegraphs, harbours, 
and any other works which may tend to the development or improve
ment of the territories of the Company. . 

(V.) To carry on mining and other industries, and to make con
cessions of mining, forestal, or other rights. 

(VI.) To improve, develop, clear'f1ant, irrigate, and cultivate any 
lands included within the territories 0 the Company. -

(VII.) To settle any such territories and lands as aforesaid, and 
to aid and promote immigration. 
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(VIII.) To grant lands for terms of years or in perpetuity. and 
either absolutely. or by way of mortgage or otherwise .. 

(IX.) To make loans or contributions of money or money's worth 
for ~romoting any of the oQjects of the Company. 

X.) To acquire and hold personal property. 
XI.) To acquire and hold (without licence in mortmain or other 

authority than: this Our Charter) lands in the-United Kingdom. not 
exceeding five acres in all at anyone time for the purposes of the offices 
and business of the Company. and (subject to any local law) lands in 
any of Our Colonies or Possessions and elsewhere. convenient for 
.carrying on the management of the affairs of the Company. and to 
dispose from time to time of any such lands when not required for 
that puryose. . 

(XII.) To carry on any lawful commerce. trade. pursuit, business, 
operations. or dealing whatsoever in connection with the objects of the 
Company. . 

(XI~I.) To establish and mai.ntain agencies in Our Colonies and 
Possesslons. and elsewhere. 

(XIV.) To sue and be sued by the Cempany's name of incorpora
tion, as well in Our Courts in Our United Kingdom, or in Our Courts in 
Our Colonies or Possessions. or in Our Courts in Foreign countries or 
elsewhere. . . 

(XV.) To do all lawful things, incidental or conducive to the exer-. 
cise or. enjoyment of the rights, interests. authorities. and p'owers 
of the Company in this Our Charter expressed or referred to. or any 
of them. 

XXV. Within one year after the date of this Our Charter. or such 
extended period as may be certified by Our Secretary of State. there 
shall be executed by the Members of the Company for the time being a 
Deed of Settlement. providing so far as necessary for-

(I.) The further definition of the objects and purposes of the 
Company. 

(II.) The classes or descriptions of shares into which the capital 
of the Company is divided, and the calls to be made in respect thereof, 
a.nd the terms and conditions of membership of the Company. 

(III.) The division and distribution of profits. 
(IV.) General Meetings of the Company; the appointment by Our 

Secretary of State (if so required by him) of an Official Director. 
and the number. qualification. apf0intment,. remuneration. rotation. 
ren:l.oval. and powers of Directors 0 the Company. and of other officers 
of the Company. 

(V.) The registration of Members of the Company. and the transfer 
of shares in the capital of the Company. 

(VI.) The preparation of annual accounts to be submitted to the 
Members at a General Meeting. 

(VII.) The audit of those accounts by independe. nt auditors. 
(VIII.) The making of byelaws. 
(IX.) The making and using of official seals of the Company. 
(X.) The constitution and regulation of Committees or. Local 

Boards of Management. 
(XI.) The making and execution o~ supplementary Deeds of 

Settlement •. 
(XII.) The winding up (in case of need) of the Company's affairs. 
(XII!.) The government and regulation of the Company and of 

its affairs. . . 
(XIV.) Any other matters usual or proper to be provided for III 

respect of a chartered Company. 



XXVI. The Deed of Settlement shall, before the execution thereof, 
be submitted to and approved by the Lords of Our Council, and a 
certificate of their approval thereof. signed by the aerk of Our Council, 
shall be endorsed on this Our Charter and be conclusive evidence of 
such approval, and on the Deed of Settlement, and such Deed of Settle
ment shall take effect from the date of such approval. and shall be 
binding upon the Company, its members, officers, and servants, and 
for all other purposes whatsoever. 

XXVII. The provisions of the Deed of Settlement or of any supple
mentary Deed for the time being in fo.rce, may be from time to time 
repealed, varied, or added to by a supplementary Deed, made and 
executed in such manner as the Deed of Settlement prescribes:. Pro
vided that the provisions of any such Deed relative to the Official 
Director shall not be repealed, varied, or added to without the express 
approval of Our Secretary of State. 

XXVIII. The Members of the Company shall be individually liable 
for the debts, contracts, engagements, and liabilities of the Company 
to the extent only of the amount, if any, for the time being unpaid 
on the shares held by them respectively. 

XXIX. Until such Deed of Settlement as aforesaid takes effect 
the said James, Duke of Abercorn, shall be the President; the said 
.Alexander William George, Duke of Fife, shall be Vice-President; and 
the said Edric Frederick, Lord Gifford. Cecil John Rhodes, Alfred Beit, 
Albert Henry George Grey. and George Cawston shall be the Directors 
of the Company; and may on behalf of the Company do all things 
necessary or proper to be done under this Our Charter by or on behalf 
of the Company: Provided always that, notwithstanding anything 
contained in the Deed of Settlement of the Company, the said James, 
Duke of Abercorn, Alexander William George, Duke of Fife, and ,Albert 
Henry George Grey. shall not be subject to retire from office in ac
cordance with its provisions, but shall be and remain Directors of' 
the Company until death. incapacity to act, or resignation. as the case 
ma,.be, 

XXX. And We do further will, ordain, and declare that this Our 
Charter shall be acknowledged by Our Governors and Our naval and 
military officers and Our consuls. and Our other officers in Our Colonies 
and Possessions, and on the high seas. and elsewhere. and they shall 
severally give full force and effect to this Our Charter. and shall recog
nise and be in all things aiding to the Company and its officers. 

XXXI. And We do further will. ordain. and declare that this Our 
Charter shall be taken. construed, and adjudged in the most favourable 
and beneficial sense for. and to-the best advantage of the Company. as 
well in Our Courts as in Our United Kingdom. and in Our Courts in 
Our Colonies and Possessions. and in Our Courts in Foreign countries 
or elsewhere. notwithstanding that there may appear to be in this Our 
Charter any non-recital. mis-recital. uncertainty, or imperfection. 

XXXII. And We do further will. ordain. and declare that this' 
Our Charter shall subsist and continue valid. notwithstanding any 
lawful change in the name of the Company or in the Deed of Settle
ment thereof. such change being made with the previous approval 
of Our Secretary of State signified under his hand. 

XXXIII. And We do further will. ordain, and declare that it shall 
be lawful for Us, Our heirs and successors. and We do hereby expressly 
reserve to Ourselves, Our heirs and successors. the right and power 
by writing under the General Seal of the United Kingdom at the end 
of 25 years from the date of this Our Charter, and at the end of every 
succeeding period of 10 years. to add, to alm, or repeal any of the 
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provillions of this Our Charter, or to'enact other provisions in substitu
tion for or in addition to any of its existing proVIsions: Provided that 
the right and power thus reserved shall be.exercised only in relation 
to so much of this Our Charter as relates to administrative and public 
matters. And We do further expressly reserve to Ourselves, Our heirs 
and successors, the right to take over any buildings or works belonging 
to the Company, and used exclusively or mainly for administrative 
or public purposes, on payment to the Company of such reasonable 
compensation as may be agreed, or as, failing agreement, may be 
settled by the Commissioners of Our Treasury. And We do further 
appoint, direct, and declare that any such writing under the said Great 
Seal.shall have full effect and be binding upon the Company, its 
members, officers, and servants, and all other persons, and shall be of 
the same force, effect, and validity as if its provisions had been part of 
and contained in these presents. 

XXXIV. Provided always. and We do further declare that nothing 
in this Our Charter shall be deemed or taken in anywise to limit or 
restrict the exercise of any of Our rights or powers with reference to 
the protection of any territories or with reference to the government 
thereof, should We see fit to include the same within Our dominions. 

XXXV. And We do lastly· will, ordain, and declare, without pre
judice to any power to repeal this Our Charter by law belonging to Us, 
Our heirs and successors, or to any of Our courts, ministers, or officers 
independently of this present declaration and reservation, that in case 
at any time it is made to appear to Us in Our Council that the Company 
has substantially failed to observe and conform to the provisions of 
.this Our Charter, or that the .Company is not exercising its powers 
under the concessions, agreements, grants, and treaties aforesaid,. so 
as to advance the interests which the Petitioners have represented to 
Us to be likely to be advanced by the grant of this Our Charter, it 
shall be lawful for Us, Our heirs and successors, and We do hereby ex
pressly reserve and take to Ourselves, Our heirs and successors, the 
right a.nd power by writing under the Great Seal of Our United King
dom to revoke this Our Charter, and to revoke and annul the privileges, 
powers, and rights thereby granted to the Company.l 

In Witness whereof, We have caused these Our Letters to be made 
patent. 

. , 

(L.S.) MUIR MACKENZIE. 

s. Afl'ican Tl'eaties, Conventions, etc., pl'esented 
to the Cape Pal'l. 1898, p. 358 • 

1 Cf. art: 150 of the South Africa Act, 1909, p. 554, above. 
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BRITISH AND GERMAN SPHERES IN THE SUB-CONTINENT 
OF AFRICA •. 

1'0. 237. Agreement between the BRITISH AND GERMAN GoVERNMENTS. 
respecting Africa and Heligoland.-BERLIN, lsI July I8go. 

The Undersigned,-Sir Edward Baldwin Malet, Her Britannic 
Majesty'. Ambassador Extraordinary and ~lenipotentiary; Sir 
Henry Percy Anderson, Qrief of the African Department of Her 
Majesty'. Foreign Office; The Chancellor of the German Empire, 
General von Caprivi; The Privy Councillor in the Foreign Office, 
Dr. Krauel.-

Have. after discussion of various questions affecting the Colonial 
interests of Germany and Great Britain, come to the following Agree-· 
ment on behalf of their respective Governments : 

EAST AFRICA. GERMAN SPHERE OF INFLUENCE. 
ART. I. In East Africa the sphere in which the exercise of influence 

is reserved to Germany is bounded-
I. To the north by a line which, commencing on the coast at the 

north bank of.the mouth of the River Umba [or Wanga], runs direct 
to Lake Jipe; passes thence along the eastern side and round the 
northern side of the lake, and crosses the River Lume; after which 
it passes midway between the territories of Taveita and Chagga, 
skirts the northern base of the Kilimanjaro range, and thence is drawn 
direct to the point on the eastern side of Lake Victoria Nyanza which 
is intersected by the 1st I?arallel of south latitude; thence, crossing 
the lake on that parallel, It follows the parallel to the frontier of the 
Congo Free State, where it terminates. 

It is, however, understood that, on the west side of the lake, the 
sphere does not comprise Mount Mfumbiro; if that mountain shall 
prove to lie to the south of the selected parallel, the line shall be 
deflected so as to exclude it, but shall, nevertheless, return so as to 
terminate at the above-named point. 

:I. To the south by a line which, starting on the coast at the 
northern limit of the Province of Mozambique, follows the course 
of the River Rovuma to the point of confluence of the Msinje; thence 
it runs westward along the parallel of that point till it reaches Lake 
Nyassa; thence striking northward, it follows the eastern, northern, 
and western shores of the lake to the northern bank of the mouth of 
the River Songwe; it ascends that river to the point of its intersection 
by the 33rd degree of east longitude; thence it follows the river to 
the point where it approaches most nearly the boundary of the geo
graphical Congo Basin defined in the 1st Article of the Act of Berlin 
as marked in the map attached to the 9th Protocol of the Conference.' 

From that point it strikes direct to the above-named boundary ; 
and follows it to the point of its intersection by the 32nd degree of 

, FOI' map leO Hertslet's Map 0/ Africa by Tmll" voL ii, to face p. /54J. 
$61 
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east longitude; from which point ii.strikes direct to the point of con
fluence of the northern and southern branches of the River KiIambo 
and thence follows that river till it enters Lake Tanganyika.' ' 

The cours~ of the above boundary is traced in general accordance 
with a map of the Nyassa-Tanganyika Plateau, officially prepared 
for the British Government in 1889.1 / 

3. To the west by a line which, from the mouth of the River 
KiIambo to the 1st parallel of south latitude, is conterminous with 
the Congo Free State. . 

EAST AFRICA. BRITISH SPHERE OF INFLUENcE. 
The sphere in which the exercise of influence is preserved to Great 

Britain is bounded-
I. To the south by the above-mentioned line running from the 

mouth of the River Umba (or Wanga)' to the point where the 1St 
parallel of south latitude reaches the Congo Free State. 

Mount Mfumbiro is included in the sphere. 
2. To the .north by a line commencing on the coast at the north 

bank of the mouth of the River Juba; thence. it ascends that bank 
of the river and is conterminous with the territory reserved to the 
influence of Italy in Gallaland and Abyssinia, as far as the confines 
of Egypt. 

3. To the west by the Congo Free State, and by the western water
shed of the basin of the Upper Nile. 

ART. II. [Withdrawal by Germany in favour of Great Britain of 
protectora~ over Witu.] . 

SOUTH-WEST AFRICA. GERMAN SPHERE OF INFLUENCE. 
ART. III. In South-West Africa .the sphere in which the exercise 

of influence is reserved to Germany is bounded- . 
I. To the south by a line commencing at the mouth of the Orange 

River, and ascending the north bank of that river to the point of its 
intersection by the 20th degree of east longitude. 

2. To the east by a line commencing at the above-named point, 
. and following the 20th degree of east longitude to the point of its 

intersection by the 22nd parallel of south latitude, it runs eastward 
along that parallel to the point of its intersection by the 21st degree of 
east longitude; thence it follows that degree northward to the point 
of its intersection by the 18th parallel of south latitude; it runs east
ward along that parallel till it reaches the River Chobe; and descends 
the centre of the main channel of that river to its junction with the 
Zambesi, where it terminates. 

It is understood that under this arrangement Germany shall have 
free access from her Protectorate to the Zambesi by a strip of territory 
which shall at no point be less than 20 English miles in width. 

The sphere in which the exercise of influence is reserved to Great 
Britain is bounded to the west and north-west by the above-mentioned 
line. 

It includes Lake N gami. 
The course of the above boundary is traced in general in accordance 

with a map officially prepared for the British Government in 1889. 
The delimitatiOn of the southern boundary of the British territory 

of Wa11isch Bay I is reserved for arbitration, unless it shall be settled by 
the consent of the two Powers within two years from the date of the 
conclusion of this Agreement. The two Powers agree that, pending 

1 For map see Hertslet's Map of Africa b" Treat", vol. ii., to face p .. 643. 
I ct. NO.4l. . . 



lIuch settlement, the passage of t~j 
Powers through the territ~ir ; 
treatment of their subjec!p . tV . 
equal. No dues shall be "11. .'. • of th~ the J 
ment shall be effected the 'tionedinl:\~ .d to 

German Protectorate of TL . 
ART. IV. [Boundary b~e nomi ~1'" 

Au V. [Freedom of gooos Il1>m U"drlSi oet~J nue 
and Lake Chad.] I , 

. ART. VI. [Lines of demarcation trace -above Sha1t~.e' subject to 
rectification by agreement.] \ 

ART. VII. The two Powers engage that neither will interfere with 
any sphere of in1iuence assigned to the other by Articles I. to IV. One 
Power will not in the sphere of the other make acquisitions, conclude 
Treaties, accept sovereign rights or Protectorates, nor hinder the 
extension of infiuence of the other. 

It is nnderstood that no Companies nor individuals subject to one 
Power catr';'xercise sovereign riglits in a sphere assigned to the other, 
except with the assent of the latter. 

ART. VIII. [Application of Berlin Act of 188S in spheres of in1iuence 
within the limits of the free trade zone.] . 

ART. IX. Trading and mineral concessions, and rights to real 
property, held by Companies or individuals, subjects of one Power, 
shall, if their validity' is duly established, be recognised in the sphere 
of the other Power. It is understood that concessions must be worked 
in accordance with local laws and regulations. 

ART. X. In all territories in Africa belonging to, or under the in-
1iuence of, either Power, missionaries of both countries shall have full 
protection. Religious toleration and freedom for all forms of divine 
worship and religious teaching are guaranteed. . 

ART. XI. [Cession to be made by the Sultan of Zanzibar to Germany 
of possessions on the mainland and of the island .of Mafia. German, 
recognition of British protectorate over the remaining dominions of the 
Sultan of Zanzibar, including the islands of Zanzibar and Pemba, and 
Witu. Withdrawal of German protectorate up to Kismayu.] 

ART. XII. [Cession of Heligoland by Great Britain to Germany.] 
EDWARD B.MALET. 
H. PERCY ANDERSON. 
V. CAPRIVI. 
K. KRAUEL. 

BULIN, ISI July 1890. 
- S. Ajri&a,. Treaties, ConvMllions, etc., presented 

10 Cap. PMI. 1898, p. 388. 
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THE CAPITULATI<~N1S~~~ SOUTH-WEST 
/ AFRIcA.. [g July 1915.] 

- The terms of surrender of the military forces of the Protectorate 
of German South-West Africa, as agreed to by the Government of 
the Union of South Africa and accepted by His Excellency Dr. Seitz, 
the Imperial Governor of the Protectorate of German South-West 
Africa and Commander of the said military forces, which was signed 
at Kilometre 500 on the railway line between Otavi and F' '~on 
July 9, 1915, are as follows: C 

(1) The military forces of the Protectorate- of German Sc- 't, 
Africa, hereinafter referred to as the Protectorate, remaini,t 
field under arms and disposable at the command of the ( 
of the said Protectorate forces are hereby surrendered to Gt.u".... a
Right Hon. Louis Botha, Commanding-in-Chief the Forces of t.G'c 
Union of South Africa in the field. Brigadier-General H. T. Lukin, 
C.M.G., D.S.O., acting on behalf of General Botha, shall be the Officer 
in Charge with arranging the details of the surrender and giving 
effect to it. 

(2) The active troops of the said forces of the said Protectorate 
surrendered in terms of paragraph 1 shall in the case of officers retain 
-their arms, and may give their parole, being allowed to live each 
under that parole at such places .as he may select. If for any reason 
the Government of the Union of South Africa is unable to meet the 
wish of any officer as regards his choice of abode, the officer concerned 
will choose some place in respect of which no difficulty exists. 

(3) In the case of other ranks of the active troops of the said 
forces of the said Protectorate such other ranks shall be interned 
under proper guard in such place in the Protectorate as the Union 
Government may decide ·upon. Each non-commissioned officer and 

. man of the other ranks last referred to shall be allowed to retain his 
rifle, but no ammunition. One officer shall be permitted to be interned 
with the other rank&.of the artillery, one with the other ranks of the 
remainder of the active troops, and one with the other ranks of the 
police. 

(4) All reservists, Landwehr and Landsturm of all ranks of the 
said forces of the Protectorate now remaining under aims in the 
field shall; except to such extent as is provided for in paragraph 6 
below, give up their arms upon being surrendered in such formation 
as may be found most convenient, and, after signing the annexed 
form of parole, shall be allowed to retire to their homes and resume 
their civil occupation. 

(5) All reservists, Landwehr and Landsturm of all ranks of the 
said forces of the Protectorate who are now held by the Union Govern
ment prisoners of war taken from the said forces of the Protectorate, 
upon signing the form of parole above-mentioned in paragraph 4 
shall be allowed to resume their civil occupation in the Protectorate. 

(6) The officers of the reserve, Landwehr and Landsturm of the 
~10 
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said forces of the Protectorate, w: vYai>"lf I 
above, shall be allowed to' -... if'· ~__ _ _ ifign parole 
above mentioned in parag. t, tl7 '( 

(7) All officers of the sa. - .~ of thf', Protectorate w~o sign the
form of parole above mentioned in paragraph 4 shall be ~owed to 
retain the horses which are nominally allotted to them in their 
military establishments. 

(8) The police 0.1 the Protectorate shall be treated, as far as they 
have been mobilised, as the active troops. Those member>. of the 
police who are on duty on distant stations shall remain at:; " posts 
until they are relieved by Union troops in orde: that th J and 
property of non-combatants may be protected. . 

(9) Civil officials in the employment of the Germa* ~mperial 
Government or of the Government of the Protectorate shallve allowed 
to remain in their homes, provided they sign the parole above men
tioned in paragraph 4. Nothing, however, in this statement shall 
be construed as entitling any such 'officer to exercise the functions 
of the appointment which he holds in the service of either of the 
Government aforesaid or to claim from the Union Government the 
emoluments of such appointments. 

(10) With the exception of the arms retained by the officers of 
the Protectorate forces and by the ranks of the active troops as pro
vided for in paragraph 2 above, all war material, including all field 
and mountain guns, small arms ammunition, and the whole of the 
property of the Government of the Protectorate shall be placed at 
the disposal of the Union Government. 

(II) His Excellency the Imperial Governor shall appoint a civil 
official of the Protectorate service, who shall hand over and keep a 
record of all Government property of the civil departments, including 
records which are handed over to the Union Government in terms 
of paragraph 10 above, and the Commander of the said forces of the' 
Protectorate shall appoint a military officer who shall hand over and 
keep a similar record of all Government property of the military 
departments of the Protectorate. 

Given under our hands on this ninth day of July 1915. 
(Signed) LOUIS BOTRA, General Commanding in Chief 

Ihe Union Forces in Ike Field. 
SEITZ, 1 mperlal Governor of German South

Wesl A /rica. 
I FRANKB, Lieul.-Colonel, Commander of Ihe 

ProtectorattJ Forces of German South-Wesl 
Africa. -

The form of parole is as follows : 
.. I, the undersigned, hereby pledge myself on honour not to re

engage in hostilities in the present war between Great Britain and 
Germany." 
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rlu Soul" A.frie_ A.ct 0/1909 is ,J detJIJ "'"" • .s _,. _"alysis 0/ il is 
I'rifllt!d on P"(C~s 517-21 • 

Adam Kok. see Griquas. 
Administrators of native laws. see 

Natiw Laws. 
Agriculture. office of Secretary for. 

Cape. created. 74-
Aliens. NATAL RBPUBLr law re

garding. 162; NATAL -a ONY. not 
entitled to vote. 1\ J; S.A. 
RlIPUBUC. may be admitted. 364; 
how to acquire burgher rights in 
1855. 361 ; in 18c}o. 496; in 1893. 
5°1-2; how they may be ex
pelled for certain offences. 50S If. 

Amieos. Treaty of. 12. 
Appeal Court. CAPE. in civil cases in 

1796. 8; consists of the Gowrnor 
and the Lieut.-Govemor in 1797. 
101; in 1807. 102; in criminal 
cases consists of the Governor 
and one or more assessors. 102-3; 
appeals from the Eastern Districts 
COUrt to the Supreme Court in 
1864. 128; .. Court of Appeal 
of the C. of G. Hope .. establiShed 
in 1879. 131; bears appeals in 
1880 from the Griqualand West 
Courts, 132-3; Court abolished 
and all its authorities vested in 
the Supreme Court in 1886, 135; 
NATAL, the Cape Supreme Court 
is a Court of Civil Appeals for 
Natal. 231; Lieut.-Govemor in 
Council to bear appeals in natiw 
cases. 237; SUl»reme Court and 
Circuit Courts m 1857 declared 
conrts of appeal. 244; OIWlGB 
FUB STATB, consists temporarily 
of the EDcutive Connci'l. 308; 
High Court and Circuit Courts 
declared courts of appeal. 329; 
S.A. RBPOBUC. conrts ollanddrost 
and heemraden and the High Court 
are declared conrts of appeal, 
3~· 

Appropriation Ordinance, Cape. 38; 
appropriation bills. how to originate 
in the Cape Parliament. 52, 

573 

Assembly, House of, CAPB. created 
in 18530 45; composition of. 48 ; 
qualliication of membeIS. 50 ; 
alleged disqualification. how tried. 
51; membeIS may resign. 51; 
originates money bills. 54 ; in
crease in membership. 60 If .• 67; 
NATAL. created in 1893. 205; 
constitution of, 200-7; to originate 
money bills. 208. - • 

Attorney-General. CAPE. 52. 63; 
prosecutes before the Eastern 
Districts Court. 128; S.A. RB
PUBUC. State-Attorney. men
tioned. 411. 412; his opinion 
regarding the prohibition of Coolie 
immigration. 484; acts as public 
prosecntor. 487; to advise re
garding the expulsion of aliens 
guilty of certain offences, 506. ~ 

Auditing of acconnts, CAPB, 71. 8&': 
7 ; duties of Auditor-General 
defined. 71-2; S.A. REpUBUC. 
duties of Auditor-General regard
ing the revenue. 435. 436. 

Basutoland, proclaimed British terri
tory in 1868. 336-7; annexation 
of. to the Cape. 61; disannexa
tion. 67; convention regarding. 
with the O.F. State. 336 ff. 

Basutes. treaty with the British in 
1848. 269; attack the British, 
281-2; recognised by the O.F. 
State as British subjects. 337. 

Bechuanaland. annexation of. to the' 
Cape. 76. 

Bills, Appropriation. how to originate 
in the Cape Parliament, 52; all bills 
to be submitted to the Governor. 
53; assented to or vetoed by the 
Crown, 54; money bills to origin
ate in the Assembly, 54; but may 
be amended by the Council, 54: 
NATAL, how bills are to be 
assented to. 1856, 192: bills 
imposing taxation on Europeans 
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B~=v~~I~J.e~:·Tembuland. 'l' Borough -Courts. Natal. 225. 226; 
Borough Police Board. 224. 

Burghers. CAPE. may be called up in 
1797 for police duty. 99; NATAL 
REpUBLIC. laws regulating their 
rights. 152. 162; ORANGE FREE 
STATE. three classes of. 286 ; , 
S.A. REpUBLIC. duties of. in ' 
1844. 355· 

Burgher Senate. Cape. to supervise 
the repair of roads. 76. ' 

Cape of Good Hope. first surrender. 
3; restored to the Dutch. 12. 
13: second surrender. 16; cession 
of. to Great Britain. 19; receives 
representative government. 45; 
responsible government. 63; be
comes part of the Union. 522. 

Cape Town. surrendered to the 
British in 1806. 14., 

Charter of Justice. Cape. of 1827. 
mentioned. 109. 112; superseded 
by the second charter in 1834. Il4; 
clauses repealed. ,131; amended. 

133· I blishin' Charter of Nata. esta g a 
Legislative Council. 188; may be 

'-'\ID.ended by the Natal legislature. 
I~J; amended, 198, 199.201.202. 

Circuit Courts. CAPE. established in 
18I1. 103 if.; proceedings in public. 
105 ; continued under the Charters 
of Justice. jurisdiction. etc .• 1I6-
7; duties regarding insolvency. 
120; NATAL. mentioned in 1852, 
241; organio;ed in 1857, 243; hear 
appeals from magistrates' courts. 
258; ORANGE FREE STATE. of 
landdrosts, 307; of judges. 326 if. ; 
oec1ared courts of appeal. 329; 
ORANGE RIVER COLONY. continued 
in 1902. 348; S.A.REpUBLIC. 
duties of, 397. 486. 

Civil Commissioners. CAPE. succeed 
to 'administrative duties of Land
drosts and Heemraden. 77; to be 
chairmen of Divisional Councils. 
84; ORANGE FREE STATE. duties 
of. perfonned by landdrosts. 294. 

Civil List. reserved. CAPE, in 1853. 55 ; 
NATAL. in -1856. 192; in 1893. 208. 

Collector-General at the Cape in 1795. 
S· 

Colonial Secretary. Cape. mentioned. 
63· 

Commandant. British. appointed at 
the Cape in 1795. 3. 

Commandant, field - commandant. 
ORANGE FREE STATE. elected by 
the, burghers. 295 ; manner of elect
ing. 303; elected in conquered 
native territory. 318 if.; ap
pointed by the President to super
vise native territories. 319; placed 
over native reserves. 32 I; S.A. RE
PUBLIC. duties of, in 1844. 355-6; 
under the Constitution. 384 if. 

Commandant-General. ORANGE FREE 
STATE. to be elected by military 
officers in time of war. 295; S.A. 
REPUBI,IC. mentioned. 357; power 
to conclude treaties in war-time. 

,367; to be member of the Execu
tive Council, 477; office separated 
from that of superintendent of 
natives. 508. , 

:Com~andos. S.A. Republic. law re
, ,latmg to. 354; defined. 386.442-3. 

Commons. House of, debate in. on a 
Cape petition for ,representative 
government, 30. 

Constitution Ordinance, Cape. 45; 
amended. 63. 64. 66. 73-4. 

Conventions. Bloemfontein. 281; 
Aliwal North, 336; London (re-

, garding the diamond fields). 341 if.; 
Sand River. 357 if.; Pretoria. 455 ; 
'London (with the S.A. Republic). 
469 ff. ; postal convention between 
the S.A. Republic and the Cape 
Colony concluded. 477. 

Coolies. S.A. Republic. immigration 
of. 483. 

Council. CAPE. set up in 1825. 24; 
O.R. SOVEREIGNTY in 1849. 276. 

Court of Justice. CAPE. of the Dutch, 
period continued in 1795. 97; 
constitution of. in 1783. 99; in 
1795. 99-100; proceedings to be 
In public. 105; S.A. REpUBLIC. 
rules for the conduct of. in 1844. 
349; courts established under the 
1858 constitution. 396 ff. ; all 
courts to observe resolutions of 
the Volksraad as laws. 418. 5II-3 ; 
see Higher Courts. Lower Courts. 
Supreme Court. etc. 

Court of Petty Cases at Cape Town. 
continued in 1795. 100; civil 
jurisdiction. 101, lOS; civil juris
diction extended. 105-6. 

Crown. CAPE. its power to legislate. 
II. 46; nominates ministers of 
religion at the Cape. 43; to assent 
to or veto bills. 53; appoints 
ministers. 63.74; issues Letters 
Patent for annexing territory. 68. 
69. 70; appeals to, allowed. 101. 
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10J. r 18 : reserves powers to 
amend the Charter of Justice. 118 ; 
appoints judges. 128: hears ap
peals from the .. Court of Appeal" 
llet up in 1879. 131; NATAL. legis
lates for Natal. 182. 184. 188; to 
appoint members of the Executive 
Council. 189; may veto legislation. 
205; may dismiss judges on an 
address of both Houses. X>7. 

Crown Land8. Commissioner of. Cape. 
63· 

Customs Union. between the states 
and colonies suggested. 475-6 ; 
concluded between the S.A. Re
public and the Cape Colony. 477. 

Dingaan. Zulu King. Natal. concludes 
a treaty with British residents in 
1835. 143; cedes territory in Natal 
to the emigrants in r837. 148; 
and to the King of England. 149: 
mentioned. 156. 171. . ' 

Diplomatic Agent. Natal. supervises 
the administration of justice by 
native chiefs. 236. 

District Councils. S.A. Republic, law 
relating to. 465; further pro
visions. 481-8. 

District Court. Natal. established in 
1845 and jurisdiction prescribed. 
229 fl.; may refer criminal cases 
to the Cape Supreme Court. 231 ; 
ita civil judgments are subject to 
appeal to the CaJl8 Supreme Court. 
231; abolished m 1857.243. 

Divisional Councils. Cape. created in 
18SS. their constitution. duties. 
etc" 83-5; take over duties of 
Divisional Road Boards in 1855. 
114; and of Central Road Board in 
18S8.86. 

Dutch language. CAPB. may be used 
in Parlianlent. 66: in courts of 
law. 133.136; ORANGE FREZ STATB. 
the official medium. 296; S. A. 
RBPUBLIC. declared the official 
medium, 482; to be the medium 
of instruction in state-aided schools. 
477· 

Eastern Districts. Cape. given a 
separate govemment. 39. 

Eastern Diqtricts Court. Cape. to 
have jurisdiction in Tembuland in 
1885. 6g; E.D. Court established 
in 1864. 12 7-9; to supervise the 
work of special j.P.'s. 130; COD
stitution in 1879. 130-1. 

Eastern Electoral Divisions. Cape. 
~1. 

Eastern Electoral Province. Cape. 
created in 1874.65. 

EI. 
So 
C. 
th.] 

~
S"L~ 
utchh'V.Lu"'~"A~~c;o· ;~'\ 86-

• 393; dlSputes n!lmed to. 4.i • 
Edycational Boards. Cape. created-' 

id 1858. 87. 
Edu-:ation Test. in parliamentary 

fra.:1Chise. CAPE. 74; NATAL. 203. 
E1ectoral Divisions. CAPE. in 1853. 

48; increased by two. 60; eastern 
and western divisions. 46-7 : 
electoml division for Tembuland 
and Griqualand East created in 
'1887.70; NATAL. in 1856. 190; in 
1873. 198;' in 1883. 202; in 1889. 
204; in 1893.206-7. 

Electoral Provinces. Cape. seven 
created in 1874 for electing mem
bers of the Legislative Council. 65. 

Emigrants from the Cape in 1836. see 
Great Trek. 

English language. CAPB. established. 
23; sole use of. in Parliament. 55 ; 
exclusive adoption in the courts 
postponed in 1826. 107; use of. in 
lSSuing processes. 136; NATAL. 
sole use iu magistrates' courts. 23S ; 
ORANGE FREE STATE. officials to be 
acquainted with. 297. 

Executive Council. CAPE (see also 
Legislative Council). created in 
1825. 24; consists of five offic!9.1s 
in 1834. xxxi; executive officers in 
18S3 may sit in either house of the 
legislature but without a right, to 
vote. 52; executive officers declared 
in 1872 eligible for the Legislative 
Council or the Assembly. 63; 
pensions of executive officers 
secured. 64; with tlie governor it 
may extend Cape laws to Tembu
land. 68; executive offices created 
in 1893. 74-5; NATAL. executive 
functions vested in 1845 in a lieut.
governor. 184; Executive Council
in 18S6 to be appointed by the 
CroWD. 189; the governor ap
points to political offices to be held 
during the Queen's pleasure. 205: 
ORANGB FREE STATE. constitution 
and powers. 293; prerogative of 
mercy. 303; p'owers. etc.. 30S; 
acts temporarily as an appeal 
court. 308; to manage conquered 
native territory. 318-20;, -to 
make rules for native reserves. 324. 
325; S.A. REpUBLIC. to propose 
laws. 365; to carry out laws passed 
by the Volksraad. 365. 374; con-
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'o;t longitude; from which Ps 
• the northern and ~ 

foP --~ 'Verthe 
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L ,1e gu.ernmenr to 
see also Revenue. , .oJ. proPerty, 

~~m;<;u~~~~~',3hrt 1'£R'ddrosts to sit 
in the High Court, 419; powers 
regarding the enrolment of voters, 
440; with the President declares 
war, 442; may not rever.e a 
sentence of the High Court, 444; 
resolution regarding the threatened 
annexation of the Republic by the 
British, 446 ff. ; the minute-keeper 
and the superintendent of native 
affairs as members, 485; special 
powers delegated annually to, by 
the Volksraad, 498; how members 
are to be tried for misdemeanour, 
502 ff. ; may expel aliens for cer
tain offences, 506; office of super
intendent of natives separated from 
office of Commandant-General, 508; 
superintendent of natives ceases 
to be a member of, in 1897, 514. 

Expenditure, Cape, to be under the 
governor's control, 8,; to be 
defraved from fees of office, 12; 
see Revenue. 

Field-Commandants, see Comman
dants. 

Field-Comets (Veld Wachtmeesters), 
CAPE, to call up burghers for 
police duties and for defence in 
1797, 99; to notify slaves and 
Hottentots of the holding of 
circuit courts, 104; duties pre
scribed in 1848, 120-2; to make 
out jury lists in 1891, 139; NATAL, 
duties of field-comets in the Re
public, 153, 163; duties as regards 
elections in 1856, 192-3; created 
in 1846 and duties prescribed, 
231 ; ORANGE FREE STATE, elected 
by the burghers, 295 ; instructions 
to, 297 ff.; elected in conquered 
native . territory, 3 17 ff. ; S.A. 
REPUBLIC, duties of, in 1844, 
355-6; to assist in carrying out 
the 33 Articles, 357; duties of, 
375; military duties under the 
constitution, 384 ff.; instructions 
to, in 1858, 410 ff.; to make out 
voters' lists, 440. 

Fines, Cape, how to be remitted, 8. 
Fiscal Divisions, Cape, increased in 

1865,61. 
Fiscal, The, Cape, is made President of 

the Court of Justice in 1797, 100. 
Franchise, District Councils, S.A. 

Republic, 465-6. 

Franchise, Divisional Councils. Cape. 
in 1855.83. 

Franchise, Educational Boards, Cape, 
in 1858, 88. 

Franchise, Municipal, CAPE. in 1836, 
78; in 1882,92; NATAL, 219; O.F. 
STATE,3 II • 

Franchise, Parliamentary, CAPE, in 
1853, 48 ff.; narrowed in 1892, 
73; NATAL. in 1856. 190; law 
disqualifying certain natives in 
1865. 194; qualification of voters 
in 1883. 203; amended in 1896. 
2 I 5; granted in 1906 to certain 
burghers of the old S.A. Republic. 
2 I 7; see Volksraad. 

Gcalekaland. see Tembuland. 
Goshen. burghers of. receive the 

franchise in the S.A. Republic. 479. 
Governor. CAPE. instructions to. 

in 1796. 5; may summon Parlia
ment. 50; and prorogue it. 52; 
transmits drafts of laws to Parlia
ment. 53; how to deal with bills 
passed. 53; gets power to legislate 
for Basutoland. 62; sits with the 
Lieut.-Governor as a court of 
civil appeal. 101-2; in criminal 
appeals. 102-3; appoints resident 
magistrates. 126; appoints a judge 
provisionally, 128; may proceed 
to Natal and take over the govern
ment in 1845. 185; NATAL. office 
created. 189; duty of. as regards 
bills. 192. 205; may suspend 
officials appointed by the Crown. 
194; appoints the president of the 
Legislative Council in 1893. 206; 
may transmit bills to the legis
lature. 207; office of. constituted 
by Letters Patent and powers 
prescribed in 1893. 209; in
structions to. 212. 

Governor in Council. CAPE, may 
legislate for Tembuland. 68 ; 
powers of, under the Municipalities' 
Act of 1882. 90-1; NATAL. 
may make grants of Crown lands. 
194; definition of the term. 206; 
may remove civil servants, 208; 
may extend Natal laws to Zulu
land. 216. 

Grand Jury. Cape. mentioned. 134. 
Great Trek. manifesto of emigrants 

from the Cape. 143; Attorney
General's opinion regarding. 145; 
British authority established over 
all emigrants. 146; territory in 
Natal ceded to emigrants by Din
gaan. 148; causes of the Trek, 
143 ff.. 154 ff.. 159 ff.. 167 ff.; . 
174 ff.; emigrants in Natal de-
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mand a recognition of their in
dependence, 158, 15911.; British 
authority proclaimed over emi
grants, 164-6; objection of 
emigrants to this, 170; British 
authority maintained in 1845, 183 ; 
petition of emigrants at Riet 
River concerning land, 260. 

Griqualand East mentioned, 69, 70. 
Griqualand West, annexation of, to 

the Cape, 66; qualification of 
voters, 74; appeals from High 
Court and Circuit Courts to the 
Cape Supreme Court. 132, 135. 

Griquas, recognition of their inde
pendence mentioned. 167; treaty 
with, in 1846. 261. 

Grondwet, S.A. Republic, of 1858, 
362; of 1889, 485; of 1896, 505. 

Heemraden, see Landdrost. 
High Commissioner for South Africa, 

receives payment from the Cape 
revenue, 67; receives in 1889 
£3000 salary from the Cape re
venue, 73; mentioned, 270. 273, 
276-81, 33611. 

Higher Courts of Justice. ORANGE 
FREE STATE, constitution, juris
diction, etc., 32611.; see also 
Circuit Courts; High Court de
clared a court of appeal, 329; 
High Court of the O:n. Colony 
set up in 1902, 347; S.A. ~
PUBLIC, High Court of landdrosts, 
396 11.; declared a court of appeal: 
399; appointed by the Executive 
Council to sit. 419; High Court 

. of judges, 486; can not decide 
, whether a law passed by the Vo1ks
mad is valid, 50811.; TRANSVAAL, 
High Court set up in 1902, 515. 

Hottentots, Cape, contracts of hire 
with, 17; extension of their 
liberties, 26; see Natives. 

Imperial Government, undertakes the 
management of Basutoland, 67. 

Imperial Parliament, passes an Act 
empowering the Cape Parliament 
to annex British Ka1lraria, 59. 

Instructions, to the Cape Governor 
in 1796. 5; to Natal Governor in 
1893, 212; to Natal Governor in 
1848, mentioned. 235; see also 
Field-Cornets, Treasurer-General. 
etc. 

Judges, CAPE, Chief Justice and 
puisne judges, duties. quaIilica
tions. functions, etc. in 1834, 

. 114 11.; frame rules for magis
trates' courts. 136; NATAL. may 
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be appointed by the Governor, 194 ; 
commissions to continue in 1893 
during good behaviour, 207; 
number of. in 1857, 243; ORANGE 
FREE STATE, duties, qualifications, 
326 11.; S.A. REPUBLIC, qualifica
tions of, in 18440350; in 1889,486; 
how to be tried for misdemeanour, 
502 11.; are bound to administer 
the laws and resolutions as passed 
by the Volksraad, 418, S08 11. 

Jurors, CAPE, qualification of, in 
1828. !I3; to serve in criminal 
cases before the Circuit Courts, 
116-7; trial by jury in civil cases 
established in 1854, 12211.; grand 
jury mentioned. 134-5; qualifica
tions, duties. etc. of jurors in 1891. 
137-42; NATAL REpUBLIC, 164; 
COLONY OF NATAl., constitution and 
formation of juries, 238 11.; trial 
by jury in civil cases established in 
1852,24111.; verdict of a jury in a 
civil case to be final. 245; ORANGE 
FREE STATE, to try criminal cases. 
294; qualifications, etc., 31211.; 
S.A. REPUBLIC, a part of the 
judicial system, 393; how sum
moned and challenged, 419. 

Justices of the Peace, CAPE, office 
created in 1827. 107'-8; special 
,.P.'s appointed in 1876. their 
JurisdictIon, 129-30; NATAL. may 
be appointed by the Governor. 
194; may issue certain certificates 
to natives, 196; created in 1846. 
232; S.A. REPUBLIC, law regaId-
ing, 431 11. .. 

Kaffirs, emigrants complain of de
predations by, 144; see Natives. 

Ka1lraria. incorporaton with the 
Cape. 59. 

Kimoorley, representation of, in 
Parliament, 66. 

King, see Crown. . 

Landdrosts, CAPE, to supervise with 
heemraden the repair of roads, 
76; to ap,P0int overseers of roads 
in the districts, 77; boards of 
landdrosts and heemraden abolish
edin 1827,77; courts oflanddrosts 
continued in 1795. 98, 100; 
jurisdiction in 1797. 101; criminal 
Jurisdiction granted in 1817, 106; 
courts and boards of landdrosts 
and heemraden abolished, log; 
NATAL, appointment of, in the 
republic, 153 ; ORANGE FREE 
STATE, judicial duties of, 294 ; 
do duty as judges, 307 11.; courts 
of, 33011.; courts of landdrosts 
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andheemraden, 33411.; of assistant. 
Ianddrostsand assistant-landdrosts 
and heemraden, 33S; landdrost's 
periodical court, 336; courts 
swept away in 1902, 347; S.A. 
REpUBLIC, mentioned in 1844, 
3S5-6; to see to the carrying 
out of the 33 Articles, 357; quali
fications, judicial duties, etc., 
39211.; hold courts with heem
raden, 393, 396; jurisdiction of 
district courts, 400; appeal from 
courts' of landdrosts and land
drosts and heemraden, 38~; 
appointed by the Executive Council 
to sit in the High Court, 419; to 
send inventories of government 
property to the Treasurer-General, 
436; to send voters' lists to the 
State Secretary, 440; powers to 
enrol the names of voters, 440; 
to act as chairmen of district 
councils, 46S; can not question 
the validity of a law passed by 
the Volksraad, 5°8-13. 

Laws, Dutch laws retained at the 
Cape, 6, 97, 100; see Roman
Dutch Law. 

Legislative and Executive Council, 
CAPE, created in 1825, 24; Legis
lative Council in 1853, 4511.; 
qualification of members, 49 ; 
alleged disqualification, how tried, 
SI; how seats are vacated, So, 
51; members to be elected by 
seven constituencies, 65; to legislate 
for Natal in 1844, 182; and in 
184S, 18S; NATAL, nominee Legis
lative Council created in 1847, 186; 
mixed nominee and elective Legisla
tiveCouncilcreatedin 1856, 189 11.; 
nominees may be appointed pro
visionally by the Governor, 190; 
number of members increased to 
twenty in 1873, 198; qualifications 
of nominee members in 1875, 
199; number increased to thirty 
in 1883, 201; again increased in 
1889, 204; lowered to eleven in 
1893, 206;' constituencies from 
which the eleven members shall be 
summoned, 206 ; president of, 
206. 

Licenses, farming out of, CAPE, 16; 
NATAL REPUBLIC, for the retail of 
articles, I 53. 

Lieutenant-Governor, Natal, ap
pointed as the executive authority, 
184-6 ; powers in granting the 
franchise to certain natives, 196; 
in supervising. the administration 
of justice among natives, 236-7; 
to appoint Europeans and natives 

as administrators of native law, 
248. 

Lijdenburg ~ublic, union with the. 
S.A. Republic in 1859,42011. 

Lower Courts of Justice, Orange 
Free State, constitution, jurisdic
tion, etc., 33011.; see also Land
drosts. 

Marriage licenses, Cape, to be granted 
by the Governor, 10; to be given 
by president magistrates in 1882, 
133· 

Members of Parliament, CAP~Jiftali
fications, 49 if.; NATAL, q ca· 
tions and privileges in 1893, 
206-7· 

Military matters, ORANGE FREE 
STATE, the system regulated by 
the constituhon, 295; the right 
to declare war, 304; in conquered 
territories for defence, 316 if.; 
S.A. REpUBLIC, system of defence 
regulated. by the constitution, 
38411.; burghers may exercise 
the fIanc~ while on commando, 
441; military service law, 1876, 
44211. 

Mining, S.A. Rel?ubIic, head of the 
industry appomted, 480; rej>re
sentation of persons engaged in, 
481. 

Ministers, CAPE, appointed by the 
Crown and may sit in either 
Houser 63-4; Minister of Agri
culture created, 74; Secretary 
for Native Afiairs abolished, 74; 
definition of the term" minister," 
7S; NATAL, to hold office by ap
pointment of the Governor during 
the Queen's pleasure; definition 
of the term .. minister," 205; 
to be members of either House, 
205-6· 

Molappo, law for the government of 
his people in the O.F. State in 
1866, 320. 

Mopeli, Paulus, law for the govern
ment of his people in the O.F. 
State in 1867, 325. 

Moshesh, see Basutos. 
Mount Arlifi, see Xesibe Country. 
Municipa Boards, CAPE, created in 

183~ 78; qualification of com
miSSIOners, 81; new regulations 
in 1882, 8811.; NATAL, created 
in 1847. 218 if.; ORANGE FREE 
STATE. in 1856, 311; ORANGE 
RIVER COLONY, in 1904, 348: 
TRANSVAAL, in 1903, 516. 

Municipal Corporations, Natal, estab
lished in 1854, 22011.; the rules 
improved, 224. 
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Natal, not included under the Cape 

Constitution Ordinance of 1853, 
55-; British residents in 1835, 143 ; 
protest of British residents against 
a magistrate's authority in 1837, 
150; occupation of the Port by 
British troops in 1838. 151; the 
republic in Natal. 152; Port 
abandoned by the British in 1839, 
158; the Republic demands a 

-recognition of its independence, 
158; burghership law, 162; re
occupation by the British in 1841, 
164; submission of the Volksraad 
and demand for liberties. 174 ff.: 
boundaries between British and 
native territories agreed on in 1843, 
180; annexation to the Cape in 1844, 
182; receives a separate govern
ment in 1845. 184; but remains 
under the control of the Cape 
Legislative Council. 185; receives 
a Legislative Council in 1856, 188 ; 
responsible- government in 1893, 
204; Transvaal districts annexed 
to. 217; joins the Union, 522. 

Native Affairs, Secretary for. CAPE, 
63; office abolished. 74; duties 
fall to the Prime Minister. 75; 
NATAL, to assist the Supreme 
Chief, 255; see Executive Council. 

Native Board, see Native Laws. 
Native Code. Natal. 251, 252; 

summarised. 259. 
Native High Court, Natal, creation 

of,250. -
Native laws and customs, NATAL, 

CIlrtain persons relieved from the 
operation of, in 1864. 195; remain 
of force among natives in 1848, 
236; to be assimilated to colonial 
laws, 247; Europeans and natives 
may be appointed as adminis
trators of native law, 248; juris
diction of such administrators, 
248--9; to be reduced to writing 
by a Native Board created in 
1875, 250-1; administrators of 
native law receive the powers of 
magistrates, 252; further duties 
of Native Board, 253-4; ORANGE 
RIVER SOVEREIGNTY, retained 
among natives, 278; ORANGE 
FREE STATE. administered by a 

_ Native Council. except criminal 
laws, 320 ff. 

Native Reserves, Orange Free 
State, 320 ff., 325. 

Native Trust, Natal, constitution 
and functions, 255. 

Natives. CAPE, see Hottentots ; 
NATAL. certain natives disqualified 
from exercising the parliament-

ary franchise in 1865. 194 ft., 
203 ; chiefs continue to ad
minister justice among, 236 ; 
crimes repugnant to the general 
principles of humanity to be 
tried only in the colonial courts, 
238; ORANGE FREE STATE, govern
ment of conquered territories, 
314 ff.; laws applied to, 320 ff. ; 
S.A. REpUBLIC, no equality with 
white people, 364; certain natives 
to be placed in service, 414; 
natives not to be sold, 415; 
written contracts of hire with, 
415; not to possess the franchise, 
439; liable to be called up for 
military service, 444; to be taught 
due obedience, 453; may acquire 
land, 459, 474· \ 

Nomansland, see Transkei. 

Oath, CAPE, of allegiance to the 
King, 4; of resident magistrates, 
112; NATAL. of members of the 
Legislative Council, 192. 

OfficIals. CAPE, may sit in Parliament 
in 1853,52; S.A. REpUBLIC, list of. 
arranged for by the constitution. 
401 ff.; their salaries prescribed, 
408; may not become members 
of the Volksraad, 437; list of, in 
1883,469; in 1889, 486; may not 
accept nomination for the office 
of President, 513. 

Ohrigstad, mentioned, 423. 
Oran~ Free State, territory pro

claImed British as the O.R.
Sovereignty in 1848, 270; govern
ment of, in 1848, 273; in 1849, 
275; country becomes inde
pendent by the Bloemfontein Con
vention in 1854, 281 ; constitution 
of. 285; annexed to the British 
Empire, 344; concludes the Ver
eeniging Peace Treaty, 345; joins 
the Union, 522. 

Paper money, Cape, 8; secured in 
1806, 15; replaced by silver, 25. 

Parliament, Cape, created, 45 ft. ; 
annual sessions, 52; members to 
be paid, 55; freedom of speech 
and publication of papers, 57. 

Paymaster-General,Cape,dutiesof.72• 
Peace, crimes against the public, 

S.A. Republic, defined. 354. 
Police, CAPE. under the Municipalities 

Act of 1882. 95; arrangements 
in 1797. 98; NATAL. under the 
Municipal Corporation Ordinance 
of 1854. 224. 

Pondoland. annexation of, to t4e 
Cape, 76, 
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Population of the Cape in 1841.42. 
President. ORANGE FREE STATE. 

duties and powers. 292; law regu
lating the election of. 301-3; 
prerogative of mercy. 303; duty 
m declaring war and concluding 
peace: 304; fiat in case of death 
penalties. 309; to appoint a com
mandant of native territory. 319; 
S.A. REpUBLIC. election. duties. 
etc.. 376 ff.; to appoint justices 
of the peace. 432. 433; before 
elected he need not be a burgher. 
434; declares war with the con
currence of the Executive Council. 
442; with the Executive may 
proclaim public diggings. 481; 
exercises his power with the Ex
ecutive Council. 485; may call 
special meetings of the Volksraad. 
489; how to be tried for mis
demeanour. 502 ff.; !nay expel 
aliens for certain offences. 506 ff. ; 
government officials may not accept 
nomination as. 5 I 3. . 

Press. Orange Free State. freedom of 
the. 296. . 

prime Minister. CAPE. receives the 
management of native affairs. 75. 

Prince of Orange. gives an order to 
admit troops into "the Cape. 2; 
cedes the Cape to Great Britain. 
19 ff. 

Privy Council. CAPE. 6; appeals to. 
Il8; NATAL. appeals to. from the 
Supreme Court. 244. 245 ; see Crown. 

Public meetings allowed at the Cape. 
44· 

Queen. see Crown. 

Railways. Natal. 200; Central South 
African. 516. 

Receiver-General. Cape. duties of. 
72 • 

Rent. arrears remitted in 1796. 7. 
Representative government. peti

tion for. debated in House of 
Commons. 30; petition for. from 
the Cape. 42; the Cape receives 
representative government. 45; 
Natal receives. 188. 

Resident. The British. north of the 
Orange River. appointed. 263; 
powers and duties. 263-9; men
tioned. 272. 273. 274. 276. 278. 
281; S.A. REpUBLIC. duties of. 
under the Convention of Pretoria. 
1881.459 ff. 

Resident Magistrates. CAPE. have 
jurisdiction in Tembuland. 1885. 
69; office created in 1827. 77. 
109-12; in 1882 receive jurisdic-

tion under the Municipalities Act. 
95; take over duties of courts of 
landdrosts and heemraden in 
1828. 112; courts continued under 
the second Charter of Justice in 
1834. II7-8; centres at which 
they were stationed in 1856. 126; 
jurisdiction in 1856. 126--7; to 
give marriage licenses. 133; duties 
in making out jury lists. 139-40; 
NATAL. duties in regard to elections. 
1856. 191. 193; to issue certain 
certificates to natives. 196; created 
in 1846 and jurisdiction pre
scribed. 233; jurisdiction for the 
recovery of petty debts. 246--7; 
powers in 1889. 255-9; ORANGE 
RIVER SOVEREIGNTY. magistracies 
in 1849. 276. 278-80; ORANGE 
FREE STATE. duties of. performed 
by landdrosts. 294; courts of. 
set up in 1902. 347; TRANSVAAL. 
courts of. set up in 1902.515. 

Responsible government established. 
Cape in 1872. 63 ff. ; Natalin 1893. 

. 204ff. 
Revenue. CAPE. proVisions regarding. 

in 1796. 7! to be accounted to 
Commissioners of the Royal 
Treasury. 8; ordinance for ap
propriating at the Cape. 18; bills 
to originate in the Assembly. 54; 
revenue of British Kaffraria 
transferred to the Cape. 60; re
ceivers of revenue and auditors. 
72; manner of collecting in the 
districts in 1828. 77; NATAL. 
consolidated revenue fund. 208; 
e:xpenses in Zululand charged on 
thIS fund. 217; S.A. REPUBLIC. 
sources of. prescribed by the con
stitution. 403; treasury to be at 
the President's house. 406; how 
to be dealt with by the Treasurer 
and Auditor-General. 434-6; ex
penses of District Councils to be 
borne by the districts. 487. 

Road Boards. Cape. created in 1843. 
81; duties of Divisional Road 
Boards transferred to Divisional 
Councils. 84; Central Road Board 
dissolved and its duties transferred 
to :eivisional Councils in 1858. 86. 

Rode Valley. annexed to the Cape. 
70 . 

RO!nan Catholic relief granted at the 
Cape. 29. 

ROInan-Dutch Law. CAPE. continued. 
6; NATAL. established in 1845. 
227; not to extend over natives as 
a general rule. 238; ORANGE RIVER 
SOVEREIGNTY. retained in 1849. 
278; ORANGE FREE STATE. re, 
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tained in 1854, 295; books pre
scribed, 310 ; S.A. REpUBLIC, 
ad,?pted in 1844, 356; books pre
scnbed, 417. "-

School Commissions, Cape, their 
duties delegated to Divisional 
Councils in 1855, 85. 

Secretary of State, supervises the 
Cape Government, 6, 8, 9. 

Sheriff, CAPE, duties and powers 
under the Charter of Justice 
of 1827, lI2; under the second 
Charter, lIS.; to summon jurors, 
124; to execute decrees of 
Supreme Court, 136; duties in 
summoning juries, 140; NATAL, to 
be appointed by the Governor, 245. 

Slaves, rules regulating importation, 
etc., at the Cape, 8; Christian 
slaves may be sold, 18; emancipa
tion of, 38 ; to be supplied in 1806 
by the inhabitants to repair roads, 
77; will not be kept by the emi
grants, 144; mention of, 168; 
will not be kept in the S.A. Re-
public, 364, .'412. " 

South Africa.ri Republic, name 
adopted in 1853, 360-1; be
ginnings of, 349; recognition of its 
independence by the British, 357; 
adopts a constitution in 1858, 363; 
unioIWWith.the :Republic of Lijden
burg ~ 1859,420:11.; annexation 
to the British Empire in 1877, 448 ; 
resto~tion of, but under British 
suzerainty, 455:11.; concludes the 
London Convention in 1884, 469 ; 
annexation to the British Empire 
in 1900, 514; joins the other 
coltmies in a Union, 522. 

Speaker, of the Cape Assembly in 
1853, 51; of the Natal Legi.slittive 
Council in 1856, 192; of 'Natal 
Assemblyin 1893, 207. 

Stellaland, mentioned, 479. 
St. John's River, see Griqualand 

East. 
Supply Bills, see Bills. 
Supreme Chief of Natives, Natal, 

obedienqt to, 236; mentioned, 
237; Governor endowed with the 
authority of, in 1875, 251, 254-'1!,~59. 

Supreme Court of British Ka:llraria 
abolished, 60. 

Supreme Court, CAPE (created 
by the 1827 Charter of Justice), 
mention of, 114 : continued in 
1834 by the second Charter, con
stitution, jurisdiction, etc., II4:11. ; 
duties of, regarding insolvency, 
120; to be assisted by a jury In 
cMI cases, uz; constitution in 

1864, 128; to hear appeals from 
the Eastern Districts Court, 128; 
to supervise work of special J.P.'s, 
130; constitution in 1879, 130; 
hears appeals from the H~h Court 
and' Circuit Courts of Gnqualand 
West, 132; constitution of, in 
1880, 133; receives in 1886 all the 
authorities conferred on the Court 
of Appeal ,in 1879, 135; NATAL, 
in 1897 has no jurisdiction in 
Zululand, 217; CAPE, may hear 
cases remitted to it by the District 
Court of Natal and also appeal 
cases from that Court, 231; 
NATAL, established in 18S7, 243: 
to hear civil appeals from Circuit 
Courts, 244; to hear appeals from 
magistrates' courts, 258; TRANS
VAAL, set Ufin 1902, SIS· 

Surrender 0 the Cape, first, 3; 
secO!ld" 14. 

Swaziland, ,independence of, recog
nised in '1881, 461 ; in 1884.472; 
mentioned, 505. 

Teachers, Cape. to have a Governor's 
license, 10 ; introduction of, from 
England, 23; in 1858 to be ap
pointed in the field-cornetcies by 
Educational Boards, 88. 

Tembuland, annexation of, to the 
Cape, 68. 

Testing t>Ower, not possessed by 
judges In the S.A. Republic, 508-
13· 

Torture, to be abolished at the Cape, 
6. 

Transkei, annexation of, to the Cape, 
65; divided into two electoral 
divisions, 70. 

Transvaal, see South African Re
public. 

Treason, S.A. Republic, defined, 
351- 2 • 

Treasurer, CAPE, in 1795, 5; in the 
Ministry, 63; NATAL, in 1856, 
192; S.A. REpUBLIC, law defining 
the duties of, 434 :II. 

Treaty. between British residents in 
Natal and Dingaan, King of the 
Zulus, 143; of agreement pro
posed by the Republic in Natal 
to the Cape Governor, 159; with 
Panda, King of the Zulus, ISo; 
with Adam Kok, chief of the 
Griquas. 261; with Moshesh, 
chief of the Basutos, 269; of 
Vereeniging. 345 ; of union 
between the S.A. Republic and 
Lijdenburg, 420:11. ;,see Conventions. 

Troops, Cape, to be raised by the 
Governor, 10, 
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Union, of the' S.A. Republic and 
Lijdenburg, 420ff.; of--1he O.F. 
State and the S.A. RelilUblic pro
posed, 478 ; cu~oms unlOB, 476. 

Union of South Africa, the South 
Africa Act, !-9Q9, a.11!Llysis of -the 
Act, 517-21. 

Vagrancy regulations in 1809. 17. 
Veld Wachtmeester, see Field-Cornet. 
Vereeniging Peace Treaty. 345. 
Vice-Admiral at the Cape. office to 

_ be held by the Governor, IO. , 
Volksraad: NATAL REpUBLIC. men
tion~ 153: '159; members of. 
162: mentioned. 164. 166, 167;. 
-qualification of members, 166 ; 

_ members of, .I74, 180; ORANGE 
FREE- STATE, qualification of 
electors, 286; powers of, 287; 
law regulating election of members. 
301-3: supervises the declaring 
of war and the making of treaties. 
304-5; to decide on agreement 
between the President and the 
British Government. 344; S.A. 
REpUBLIC. must ratify treaties in 
order to give them validity, 367, 
442; qualifications and powers of 
members, 367 ff.; its- resolutions 
to be observed as laws by 
every court, 418; members not 
to be govel;1lIl1ent officials. 437; 
franchise law of 187Q, 437 ff. ; 
burghers may exercise'the franchise 
while on commando. 441: resolu
tion regarding the _ threatened 
annexation of the Republic by the 

British. 444 ff.; number of members 
decreased in 1886, 478; burghers 
of Stella1and and Goshen receive 
the franchise. 479 ; to ap
prove taxation levied by District 
Councils, 488; two Volksraads 
established in 1890, 488 ff. ; 
franchise law of 1890 for both 
Volksraads. 495; franchise ex
tended to those who assisted in the 
War of -Independence. 499; fran
ehise law of 1893. 500; full 
franchise granted to those who 
fought against Jameson, 505; its 
resolutions must tie administered 
by the courts as laws. 508-13; 
authorises the government to 
conclude a postal convention with 

. the Cape. 477; full franchise 
granted to those who fought in 
Zoutpansberg and Swaziland. 505. 

Voters. see Franchise. 

Walfish Bay, annexation oi. to the 
Cape. 68. . 

War of Independence, S.A. Republic, 
1.880al,ldI88I. nientioneti, 499. 

Western Electoral Divisions, Cape, 
46-7. 

Western Electoral P..rovince, Cape. 
created in 1874,65. 

Xesibe Country, annexation of, to the 
Cape, 69. 

Zoutpansberg. mentioned, 505. 
Zululand. becomes British territory, 

215; annexed to Natal. 216. 
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